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  1. The Business & Human Rights Resource Centre, available at http://www.business-
humanrights.org/Home, tracks formal company policy statements explicitly referring to 
human rights. As of 15 January 2009, 236 companies with such statements are listed 
on the Resource Centre’s website. 
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Debates concerning corporate social and environmental responsibilities at 
the intergovernmental level have a long and complex history within the 
United Nations. The latest chapter in that history is the 2005 creation of an 
expert mandate on business and human rights. The mandate is emerging as 
the focal point for shaping thinking and potential future action in this field. 
This article examines recent developments on the subject of business and 
human rights and reflects on possible future actions that could be taken in 
this area over the coming years.

I. INTRodUcTIoN

Efforts to define the nature and scope of business responsibilities concerning 
internationally recognized human rights standards and to utilize international 
law generally as a means of influencing corporate behavior have taken a 
more central place on the corporate responsibility agenda in recent years. 
A growing number of company policy statements and operating practices 
reflect corporate leaders’ increasing acknowledgement of some level of hu-
man rights responsibilities.1 
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  2. Launched in 1999, the Fair Labor Association, available at http://www.fairlabor.org, is 
a network of companies, nongovernmental organizations, and universities, dedicated 
to protecting workers’ rights in member company operations worldwide through inde-
pendent monitoring and verification using international labor standards. 

  3. The Voluntary Principles on Security and Human Rights, available at http://www.vol-
untaryprinciples.org, is an initiative that began in 2000 with support from the govern-
ments of the United States and the United Kingdom (and now the governments of The 
Netherlands and Norway), major companies in the extractive and energy sectors, and 
NGOs. Its goal is to adopt a set of voluntary principles to guide companies in maintaining 
the safety and security of their operations within an operating framework that ensures 
respect for human rights and fundamental freedoms. 

  4. The Kimberley Process to certify diamonds, available at http://www.kimberleyprocess.
com, was launched in 2003 by governments, the international diamond industry, and 
civil society organizations to stem the flow of so-called “conflict diamonds”—rough 
diamonds used by rebel movements to finance wars. 

  5. Press Release, Business for Social Responsibility, Companies, Human Rights Groups, 
Investors, Academics and Technology Leaders to Address International Free Expression 
and Privacy Challenges (18 Jan. 2007), available at http://www.csrwire.com/PressRelease.
php?id=7272.

  6. See David Vogel, The Private Regulation of Global Corporate Conduct 2 (Center for 
Responsible Business, University of California, Berkeley, Working Paper Series, Paper 
34, 2006). 

  7. See Philipp Pattberg, The Transformation of Global Business Regulation 8 (Global Gov-
ernance Project, Working Paper No. 18, 2006).

  8. Human Rights and Transnational Corporations and Other Business Enterprises, C.H.R. 
Res. 2005/69, U.N. ESCOR, Comm’n on Hum. Rts., 61st Sess., U.N. Doc. E/CN.4/
RES/2005/69 (2005). This resolution recommends the appointment by the UN Secre-
tary General of a special representative on the issue of human rights and transnational 
corporations and other business enterprises for an initial period of two years.

Initiatives like the Fair Labor Association,2 the Voluntary Principles on 
Security and Human Rights,3 the Kimberley Process to certify diamonds,4 
and the recently established effort by leading companies, nongovernmental 
organizations (NGOs), academics, socially responsible investors, and others 
to set standards on freedom of expression and user privacy on the Internet5 
largely seek to address the roles and responsibilities of various industry 
sectors for specific human rights concerns. In most cases these initiatives, 
which are sometimes referred to by terms such as “civil regulation”6 and 
“co-regulation,”7 have unfolded, issue by issue, industry sector by industry 
sector, with limited involvement by governments. They have created a patch-
work of new standards, new understandings, and new expectations, often 
with common themes but without consistency and adequate legitimacy in 
the eyes of the wider international community. 

Debates concerning corporate social and environmental responsibili-
ties at the inter-governmental level have a long and complex history within 
the United Nations. The creation by the UN in 2005 of an expert mandate 
on the issue of business and human rights8 is the latest chapter in that his-
tory. The mandate is emerging as the focal point for shaping thinking and 
potential future action in this field. This focus is due both to the legitimacy 
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  9. Ruggie is Kirkpatrick Professor of International Affairs and Director, Mossavar-Rahmani 
Center for Business and Government, Kennedy School of Government, Harvard Uni-
versity. 

 10. Mandate of the Special Representative of the Secretary-General on the Issue of Human 
Rights and Transnational Corporations and Other Business Enterprises, adopted 18 June 
2008, H.R.C. Res. 8/7, U.N. GAOR, Hum. Rts. Council, 8th Sess., 28th mtg., at 30, 
U.N. Doc. A/HRC/8/52 (2008).

 11. The Guidelines are part of the OECD Declaration and Decisions on International Invest-
ment and Multinational Enterprises, which was updated most recently in June 2000.

provided by the UN and to the fact that the mandate holder, John Ruggie,9 
a well known international relations scholar and a former UN official, has 
successfully raised the level of debate in this area through consultation, 
research, and analysis, which governments, business representatives, and, 
to a growing extent, civil society organizations have welcomed. 

Through his activities and three reports to the UN Human Rights Coun-
cil, Ruggie has been largely responsible for moving what was a stalled and 
divisive debate to a new phase of dialogue and activity inside and outside 
the UN system. His reports, regional and expert consultations, surveys, 
and commissioning of expert studies on key topics have helped to gener-
ate significant interest in the subject within the business community and, 
increasingly, among governments. 

This article examines recent developments within the United Nations on 
the subject of business and human rights, focusing in particular on Ruggie’s 
work as the Secretary-General’s Special Representative, and reflects on a 
number of possible actions that could be taken in the future given the recent 
renewal of this mandate by the UN Human Rights Council.10 

II. LookING BAck: THE PATH of BUSINESS ANd HUMAN RIGHTS 
AT THE UNITEd NATIoNS

A. The Multinational corporation and changing Global Politics 

In the 1960s, companies based in industrialized nations began to establish 
manufacturing subsidiaries in countries with less developed economies in 
an effort to overcome high trade barriers and take advantage of cost fac-
tors such as cheaper labor. The growing size and influence of these large 
companies became a matter of concern, especially for newly independent 
developing nations. They perceived multinational corporations as perpetuat-
ing colonial ties in economic terms and threatening political independence 
and development prospects. 

In 1976, the Organization for Economic Cooperation and Development 
(OECD) adopted non-binding Guidelines for Multinational Enterprises.11 
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 12. ILO, Tripartite Declaration of Principles Concerning Multinational Enterprises and Social 
Policy, adopted Nov. 1977, 204th Sess., amended Nov. 2000, 279th Sess. (2001), avail-
able at http://www.ilo.org/public/english/employment/multi/download/english.pdf.

 13. Programme of Action on the Establishment of a New International Economic Order, 
G.A. Res. S-6/ 3202, U.N. GAOR, 6th Special Sess., Agenda Item 7, § V, U.N. Doc. 
A/RES/S-6/3202 (1974), includes five sub-paragraphs explaining the reasons for the 
proposed code which included preventing “interference in the internal affairs of the 
countries” where these corporations operated as well as issues relating to technology 
transfers and reinvestment of corporate profits in developing countries. 

 14. See, e.g., Thomas E. McCarthy, Transnational Corporations and Human Rights, in UN Law/
FUNdameNtaL Rights: two topics iN iNteRNatioNaL Law 175 (Antonio Cassese ed., 1979).

 15. McCarthy, supra note 14, at 185 (referring to U.N. Doc. A/32/267).
 16. UN Commission on Transnational Corporations, Report of the Inter-governmental Working 

Group on the Code of Conduct (First and Second Sessions), UN Doc. E/C.10/31 (Pt. I, II).

Mainly focused on issues of corporate governance, the OECD Guidelines also 
addressed employment, industrial relations, environmental, and consumer 
issues. Voluntary standards, such as the OECD Guidelines and the Interna-
tional Labor Organization’s Tripartite Declaration of Principles concerning 
Multinational Enterprises and Social Policy12 (adopted in 1977 and amended 
in 2000), were viewed as a means to accommodate growing demand for 
more stringent international regulation of business.

Efforts by developing countries to control major corporations during this 
period could be seen most boldly within the United Nations. In 1974, the 
UN General Assembly passed a resolution calling for efforts “to formulate, 
adopt and implement an international code of conduct for transnational 
corporations” as part of a drive by developing nations to put in place a 
“New International Economic Order.”13 Also during this period, the Com-
mission on Transnational Corporations and the UN Centre for Transnational 
Corporations (UNCTC) were established.14 The UNCTC’s mandate included 
monitoring transnational companies’ social and environmental impacts, 
advising developing countries in their dealings with large corporations, 
and drafting proposals for normative frameworks that govern the activities 
of multinational companies. 

None of these steps focused on corporate roles and responsibilities con-
cerning international human rights standards, which were also coming into 
force during this period. Yet some governments were aware that activities of 
large corporations did raise human rights questions. For example, in 1977 
foreign ministers of the European Economic Communities adopted a Code 
of Conduct for Companies Operating in South Africa in response to corpo-
rate activities under the apartheid system. This appears to have been the first 
intergovernmental document addressing the human rights responsibilities of 
companies.15 The same year, a report by the UNCTC, which the UN General 
Assembly had requested, presented an annotated outline for a code that in-
cluded “respect by transnational corporations for human rights and fundamental 
freedoms” among the major principles relating to corporate activities.16
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 17. For further discussion, see J.H. Dunning, The Political Economy of International Produc-
tion, in the UNited NatioNs LibRaRy oN tRaNsNatioNaL coRpoRatioNs VoL. 7: goVeRNmeNts aNd 
tRaNsNatioNaL coRpoRatioNs 309 (Theodore H. Moran ed., 1993).

 18. See Integration of the Commission on Transnational Corporations into the Institutional 
Machinery of the United Nations Conference on Trade and Development, adopted 19 
Dec. 1994, G.A. Res. 49/130, U.N. GAOR, 49th Sess., Agenda Item 12, U.N. Doc. A/
RES/49/130 (1995).

B. Business and the Quest for development

By the 1980s, the effects of the oil crises in 1978 and 1979 and the en-
suing debt crisis, as well as the liberalization of trade and capital flows, 
made foreign direct investment (FDI) increasingly important for developing 
countries. The emerging economic orthodoxy of “Neoliberalism” focused on 
liberalization of markets, privatization, and deregulation. Most developing 
country governments were persuaded that it was in their interests to move 
away from controlling and regulating multinational enterprises and toward 
facilitating their operations in host economies. 

Developing countries sought to attract FDI, seen as necessary for moving 
their nations forward economically and socially. This attitudinal shift was 
a key factor leading to the liberalization of trade and foreign investment 
policies. The degree to which these policy changes were fully embraced 
by developing country governments or instead imposed by outside forces, 
such as the World Bank and the International Monetary Fund, continues 
to be debated in some circles. But clearly the international environment 
for multinational corporate activity had improved significantly.17 At the UN 
level, the proposed Code of Conduct was finally abandoned in 1994 as part 
of a restructuring in which the UNCTC was dismantled and aspects of the 
work of the Center and of the Commission on Transnational Corporations 
were integrated into a new division of the UN Conference on Trade and 
Development (UNCTAD).18 

The more favorable political economy environment for private sector 
expansion did not eliminate the pressure on corporations to be more ac-
countable for their social and environmental impacts. In fact, the scrutiny 
faced by major corporations increased dramatically in an emerging age of 
global media coverage, increased privatization of public services in many 
countries, and more organized civil society activism internationally. “State-
centered” pressures on corporate actors, which had come primarily from 
Southern governments, were being replaced by “people-centered” scrutiny 
from organized lobby groups, consumer advocates, and individuals in the 
global North who focused largely on labor standards and environmental 
issues. 

High profile cases involving the social and environmental impacts of 
companies such as Royal Dutch/Shell and its operations in Nigeria and the 
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 19. See, e.g., James tRaUb, the best iNteNtioNs: KoFi aNNaN aNd the UN iN the eRa oF ameRicaN 
woRLd poweR 146–47 (2006).

 20. United Nations Global Compact, available at http://www.unglobalcompact.org.
 21. gLobaL compact oFFice, UNited NatioNs, coRpoRate citizeNship iN the woRLd ecoNomy: the 

gLobaL compact (2004), available at http://www.unglobalcompact.org/docs/about_the_
gc/2.0.1.pdf.

plight of sweatshop workers for Nike and other garment manufacturers in 
South East Asia fuelled a renewed interest in corporate regulation at the 
international level. In response, a number of firms adopted their own codes 
of conduct. Coordinated approaches to develop industry specific codes and 
collective agreements between firms and trade unions in relation to supply 
networks began during this period. Alternative trade networks promoting 
environmentally sustainable products and better working conditions, as 
well as great attention to socially responsible investment funds, also began 
to flourish.

c. The United Nations Enters the debate Anew

Within the United Nations, new approaches were also being developed. 
When Secretary-General Kofi Annan took office in 1997, he stressed the 
need for enhanced cooperation with the private sector to help the organi-
zation achieve its goals.19 At the World Economic Forum in 1999, Annan 
proposed a “global compact of shared values and principles” between the 
corporate sector and the United Nations. That call led to the UN Global 
Compact,20 which by 2008 involved over 4,000 companies from around the 
world that voluntarily committed themselves to helping achieve UN goals 
and to upholding ten principles covering human rights, labor, the environ-
ment, and anti-corruption.

The Global Compact has been praised for engaging a diverse mix of 
companies and other stakeholders from all regions in learning and capac-
ity building efforts, including in the area of human rights. But it has been 
criticized for not adequately monitoring participant performance and for 
potentially allowing corporations to gain public relations benefits for as-
sociating with the United Nations while maintaining questionable business 
practices. UN officials have explicitly stated that the Global Compact does 
not set out to “police, enforce, or measure the behavior or actions”21 of 
companies that claim to adhere to its principles; instead, it relies on public 
accountability, transparency, and the enlightened self-interest of companies 
to share their experiences in seeking to implement the ten principles. 

Human rights advocates were deeply skeptical of initiatives like the 
Global Compact that focused on the “business case” for social responsibil-
ity and voluntary action rather than new forms of regulation. As the Global 
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 22. Norms on the Responsibilities of Transnational Corporations and Other Business En-
terprises with Regard to Human Rights, adopted 13 Aug. 2003, Sub-Comm’n on the 
Promotion & Protect. of Hum. Rts. Res. 2003/12, U.N. ESCOR, Comm’n on Hum. Rts, 
Sub-Comm’n on the Promotion & Protect. of Hum. Rts., 55th Sess., U.N. Doc. E/CN.4/
Sub.2/2003/12/Rev.2 (2003).

 23. Id. ¶ 1.
 24. For a more detailed analysis of the Sub-Commission Norms, see David Kinley, Justine 

Nolan & Natalie Zerial, The Politics of Corporate Social Responsibility: Reflections on 
the United Nations Human Rights Norms for Corporations, 25 compaNies & secURities L.J. 
30 (2007). 

Compact took shape, the UN Sub-Commission on the Promotion and Pro-
tection of Human Rights, an expert body mandated to carry out studies and 
make recommendations to the UN Commission on Human Rights (replaced 
by the UN Human Rights Council in 2006), developed its own “Norms 
on the Responsibilities of Transnational Corporations and Other Business 
Enterprises with Regard to Human Rights.” This document was the first at-
tempt by a UN human rights mechanism to specify the responsibilities of 
the private sector concerning issues such as the right to equal opportunity 
and non-discrimination, the right to security of persons, the rights of work-
ers, and the rights of particular groups that corporate activities may impact 
such as indigenous peoples. 

The Sub-Commission approved the Norms in August 2003.22 Stakeholders 
reacted in sharply divergent ways. NGOs supported the document, but busi-
ness associations strongly criticized it. Supporters contended that the Norms 
provided internationally developed standards applicable to all businesses and 
were a useful tool not only for companies to assess their own activities but also 
for governments and others interested in evaluating business practices. They 
stressed that the document did not challenge the role of the State as primary 
duty bearer for human rights but instead sought to clarify corporate respon-
sibilities “[w]ithin their respective spheres of activity and influence.”23 

Supporters viewed the universal applicability of the Norms as an im-
portant step in holding all companies, the vast majority of which had not 
committed themselves to voluntary initiatives in this area, accountable for 
their impacts on human rights. The recommendations concerning monitoring 
of corporate compliance at national and international levels were highlighted 
as important sign posts for future government action. 

Critics argued that the Norms did not adequately take into account the 
positive contributions of business towards the enjoyment of human rights. 
Business representatives argued that, in some cases, their responsibilities under 
the Sub-Commission Norms went beyond standards currently applicable to 
States. Moreover, imposing legal responsibilities on business could result in 
shifting the obligations to protect human rights from governments to the private 
sector, allowing States to avoid their own international obligations.24
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 25. Responsibilities of Transnational Corporations and Related Business Enterprises with 
Regard to Human Rights, C.H.R. Res. 2004/116, U.N. ESCOR, Comm’n on Hum. Rts., 
60th Sess., ¶ c, U.N. Doc. E/CN.4/2004/L.73/Rev.1 (2004).

 26. Id. ¶ b. 
 27. Report of the Sub-Commission on the Promotion and Protection of Human Rights, U.N. 

ESCOR, Comm’n on Hum. Rts., 61st Sess., U.N. Doc. E/CN.4/2005/91 (2005).
 28. Id. ¶ 52. 
 29. Id. ¶ 52(b).

At its annual session in 2004, the Commission on Human Rights passed a 
resolution stating that while the Norms contained “useful elements and ideas” 
for its consideration, the document, as a proposal of the Sub-Commission, 
had not been requested by the Commission and had no legal standing. 
The resolution specifically indicated “that the Sub-Commission should not 
perform any monitoring function in this regard.”25 Misperceptions about the 
scope and legal status of the Norms, lack of clarity around key concepts 
such as corporate “spheres of influence,” strong opposition from industry 
and trade unions, and lack of support and involvement among governments 
during the drafting process all contributed to the Commission’s decision not 
to accept the initiative. 

The Commission’s decision was seen as a victory for critics of the Norms. 
But it also kept the issue of business responsibilities on the agenda by recom-
mending to the UN Economic and Social Council (ECOSOC) that it 

[r]equest the Office of the High Commissioner for Human Rights to compile a 
report setting out the scope and legal status of existing initiatives and standards 
relating to the responsibility of transnational corporations and related business 
enterprises with regard to human rights . . . in order for it [the Commission] to 
identify options for strengthening standards on the responsibilities of transnational 
corporations and related business enterprises with regard to human rights and 
possible means of implementation.26 

III. A NEW UN MANdATE EMERGES: REGULATIoN, VoLUNTARISM, 
oR BoTH?

The High Commissioner’s report,27 submitted in 2005, highlighted “the need 
for the Commission to act expeditiously to build upon the significant mo-
mentum that currently exists to define and clarify the human rights respon-
sibilities of business entities.”28 The Office’s consultations in preparation for 
its report revealed “growing interest in discussing further the possibility of 
establishing a United Nations statement of universal human rights standards 
applicable to business.”29 At its session in 2005, the Commission on Human 
Rights requested the UN Secretary-General to appoint a special representa-
tive on the issue of “human rights and transnational corporations and other 
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 30. Human Rights and Transnational Corporations and Other Business Enterprises, C.H.R. 
Res. 2005/69, U.N. ESCOR, Comm’n on Hum. Rts., 61st Sess., 59th mtg., at 269, U.N. 
Doc. E/CN.4/RES/2005/69 (2005).

 31. See Provisional Summary Record of the 38th Meeting, U.N. ESCOR, 2005 Substantive 
Sess., ¶¶ 46–48, U.N. Doc. E/2005/SR.38 (2005).

 32. Press Release, United Nations, Secretary-General Appoints John Ruggie of United States 
Special Representative on Issue of Human Rights, Transnational Corporations, Other Busi-
ness Enterprises (28 July 2005), available at http://www.un.org/News/Press/docs/2005/
sga934.doc.htm.

 33. Promotion and Protection of Human Rights, Interim Report of the Special Representative 
of the Secretary-General on the Issue of Human Rights and Transnational Corporations 
and Other Business Enterprises, U.N. ESCOR, Comm’n on Hum. Rts., 62d Sess, Provi-
sional Agenda Item 17, U.N. Doc. E/CN.4/2006/97 (2006).

 34. Id. ¶ 68.
 35. Id. ¶ 69.
 36. Id. ¶ 59.

business enterprises.”30 In July 2005, ECOSOC approved the Commission’s 
request without amendments.31 On 28 July 2005, Secretary-General Kofi 
Annan appointed Ruggie as his Special Representative.32 Ruggie’s position, 
like that of other representatives and rapporteurs emanating from the former 
Commission on Human Rights, is a voluntary one, with limited human and 
material resources made available by the United Nations.

The Special Representative’s first report,33 released in February 2006, was 
widely discussed primarily for its pointed critique of the Sub-Commission 
Norms. In the report, he argued:

[W]ithout a principled differentiation the allocation of responsibilities under the 
Norms in actual practice could come to hinge entirely on the respective capaci-
ties of States and corporations in particular situations—so that where States are 
unable or unwilling to act the job would be transferred to corporations. While 
this may be desirable in special circumstances and in relation to certain rights 
and obligations, as a general proposition it is deeply troubling. The issue is not 
simply one of fairness to companies or of inviting endless strategic gaming by 
States and companies alike. Far more profound is the fact that corporations are 
not democratic public interest institutions and that making them, in effect, co-
equal duty bearers for the broad spectrum of human rights . . . may undermine 
efforts to build indigenous social capacity and to make Governments more 
responsible to their own citizenry.34

Much to the dismay of supporters of the Sub-Commission’s work, Rug-
gie’s analysis included decidedly “un-UN like” language, characterizing the 
Norms as “a distraction”35 engulfed in “doctrinal excesses,” “exaggerated 
legal claims and conceptual ambiguities.”36 The Special Representative had 
concluded that the controversies surrounding the Norms would continue un-
less they were taken off the agenda. He perhaps did not anticipate, however, 
that many human rights advocates would interpret his words as implying 
that he was dismissing not only the Norms as such but also the broader 
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 37. Challenges to aspects of Ruggie’s critique of the Norms can be found, for example, in 
a statement by Professor David Weissbrodt (a member of the Sub-Commission who led 
the drafting of the Norms) in a presentation before the American Society of International 
Law. David Weissbrodt, UN Perspectives on Business and Humanitarian and Human 
Rights Obligations (30 Mar. 2006). The International Federation for Human Rights also 
offered comments on Ruggie’s report, questioning some aspects of his critique of the 
Sub-Commission Norms. iNt’L Fed’N oF hUmaN Rights (Fidh), positioN papeR 442/2: com-
meNts to the iNteRim RepoRt oF the speciaL RepReseNtatiVe oF the secRetaRy-geNeRaL oN the issUe 
oF hUmaN Rights aNd tRaNsNatioNaL coRpoRatioNs aNd otheR bUsiNess eNteRpRises (Mar. 2006). 
For Ruggie’s response, see Letter from John G. Ruggie, UN Special Representative on 
Transnational Corporations & Human Rights, Comment on FIDH Position Paper (20 Mar. 
2006), available at http://www.fidh.org/article.php3?id_article=3166. 

 38. Joint Letter from NGOs to John G. Ruggie, Special Representative on Human Rights and 
Transnational Corporations and Other Business Enterprises, Office of the High Com-
missioner for Human Rights (18 May 2006), available at http://www.amnestyusa.org/
document.php?lang=e&id=engior500032006.

 39. Promotion and Protection of Human Rights, supra note 33, ¶ 70.

aim of creating a normative framework at the global level that clarified the 
responsibilities of private sector actors.

Some civil society activists were already skeptical of Ruggie because 
of his central role in shaping the UN Global Compact while he was as an 
advisor to Secretary-General Kofi Annan. They saw in his critique further 
evidence that he could not exercise his human rights mandate in a way that 
built on the work of other UN human rights actors or incorporate the views 
of civil society stakeholders. Legal experts and supporters of the Norms, 
however, made few attempts to challenge Ruggie’s analysis.37 A letter in 
response to the report signed by over 100 NGOs made only one reference 
to the Norms in the context of calling on the Special Representative in his 
future efforts to “draw on many elements that have been identified through 
the work of other UN bodies.”38

Interestingly, civil society activists said little in support of the Special 
Representative’s analysis where it was consistent with their own views. 
For example, the report’s remarks concerning the weaknesses of voluntary 
corporate responsibility initiatives and the acknowledgment that “[i]t is es-
sential to achieve greater conceptual clarity with regard to the respective 
responsibilities of States and corporations”39 could be interpreted to suggest 
that the Special Representative believed new standards relating to business 
were potentially necessary. Yet such points of possible consensus were not 
highlighted at the time. Despite civil society concerns, Ruggie had success-
fully used his first report to move the business and human rights debate 
forward and had positioned himself to become a key player in future ac-
tions in this area. 

In his second report, released in early 2007, the Special Representative 
sought to map the current landscape by examining “evolving standards, 
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 40. Business and Human Rights: Mapping International Standards of Responsibility and 
Accountability for Corporate Acts, Report of the Special Representative of the Secretary-
General, John Ruggie, U.N. GAOR, Hum. Rts. Council, 4th Sess., Agenda Item 2, ¶ 29 
n.26, U.N. Doc A/HRC/4/35 (2007) (citing Connelly v. R.T.Z. Corp., [1998] A.C. 854 
(H.L. 1997) (appeal taken from Eng.); Lubbe v. Cape PLC, [2000] 4 All ER 268 (H.L.) 
(appeal taken from Eng.).

 41. The author was present at the United Nations in Geneva during the Council discussion 
of the Special Representative’s report. The text of most of the government statements 
discussed in this section is available at http://www.business-humanrights.org/Documents/
RuggieHRC2007. References not available in written form were taken from the author’s 
notes of the discussion.

practices, gaps and trends.”40 He signaled the potential for broad legal and 
political consensus around issues such as state duties to address corporate 
involvement in human rights abuses, while acknowledging that few states 
have policies, programs, or tools in place to deal with corporate human 
rights challenges. The Special Representative’s mapping exercise also re-
flected on such issues as developments in international criminal law, rules 
governing extraterritorial jurisdiction, the strengths and weaknesses of soft 
law mechanisms, and self-regulation by corporations. 

Ruggie concluded his second report by suggesting that, due to the limited 
available time to respond to the broad mandate given to him by governments, 
he be granted another year to develop “views and recommendations” as 
called for in the resolution establishing the mandate. The UN Human Rights 
Council took up this request during its March 2007 session41 and agreed to 
extend the mandate for an additional year. 

Of the eighteen governments that spoke during the Council session in 
response to the Special Representative’s second report, a significant number 
that previously had not provided public indications of their views concern-
ing the subject matter took the floor. Some of these views are worth noting 
briefly, particularly because they give a sense of developing country con-
cerns in this area. For example, the statement by Malaysia suggested that a 
clearer definition at the international level of what is considered responsible 
corporate behavior would address existing gaps and reflect a proper balance 
between corporate accountability and state responsibility. Pakistan’s statement 
reflected concerns raised by a number of developing country governments. 
For example, it stressed the need for more detailed studies of the impact 
of foreign and national direct investments on poverty reduction efforts and 
the importance of ensuring that corporate social responsibility initiatives do 
not undermine the competitiveness of small and medium size enterprises in 
developing countries. Other delegations asked the Special Representative for 
his initial views on the types of recommendations he would make in his final 
report, and some urged him to ensure that recommendations were specific 
enough to allow governments and others to follow up in the future. 
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 42. Amnesty Int’l, ESCR-Net, Human Rights Watch (HRW), Int’l Comm’n of Jurists & FIDH, 
Joint Statement to Human Rights Council, 4th Sess. (Mar. 2007), available at http://www.
reports-and-materials.org/NGO-joint-statement-to-UN-re-Ruggie-report-29-Mar-2007.pdf.

 43. Protect, Respect and Remedy: A Framework for Business and Human Rights, Report of 
the Special Representative of the Secretary-General, John Ruggie, U.N. GAOR, Hum. 
Rts. Council, 8th Sess., Agenda Item 3, U.N. Doc. A/HRC/8/5 (2008).

 44. John G. Ruggie, Special Representative of the Secretary-General for Business and Human 
Rights, Presentation of Report to United Nations Human Rights Council (3 June 2008), 
available at http://www.business-humanrights.org/Documents/Ruggie-Human-Rights-
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The statement by France stood out from the views of other major in-
dustrialized nations. It questioned the effectiveness of voluntary initiatives 
and urged the Special Representative to do more in the future to identify 
corporate involvement in gross human rights violations and to ensure more 
thorough consideration of the voices of victims. This view was consistent 
with a joint statement by five NGOs that stressed:

[I]t is essential that the Council’s discussions on business and human rights 
incorporate the perspective of those affected by corporate human rights abuses 
and are informed by an understanding of the nature and scale of such abuses, 
in order to ensure a comprehensive analysis of the problem and the identifica-
tion of appropriate solutions.42

Did the Special Representative’s next report address such requests and 
concerns? Submitted to the UN Human Rights Council in April 2008, the 
Special Representative’s third report, titled “Protect, Respect and Remedy: 
A Framework for Business and Human Rights,”43 sets out a three part policy 
framework involving the state obligation to protect against human rights 
abuses committed by corporate actors, the corporate responsibility to re-
spect all human rights, and the need for accessible and effective grievance 
mechanisms to address alleged breaches of human rights standards. In his 
presentation of the report to the UN Human Rights Council on 3 June 2008, 
the Special Representative stated: “My sole recommendation to the Council 
is that it welcomes the framework, invites its operationalization, and fosters 
its uptake by all relevant social actors.”44

While recognizing the Special Representative’s central objective of 
achieving broad support among states and other actors for his proposed 
framework as a whole, and thus not emphasizing specific recommenda-
tions or proposals within it, it should be noted that a significant number of 
references in the main report clearly adopt recommendation style language. 
For example: 
The State Duty to Protect: 

•	 	States, companies, the institutions supporting investments, and those design-
ing arbitration procedures should work towards developing better means 
to balance investor interests and the needs of host States to discharge their 
human rights obligations. (Paragraph 38)
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Protect, Respect and Remedy, supra note 43.

•	 	On policy grounds alone, a strong case can be made that ECAs [Export Credit 
Agencies], representing not only commercial interests but also the broader 
public interest, should require clients to perform adequate due diligence on 
their potential human rights impacts. (Paragraph 40)

The Corporate Responsibility to Respect:

•	 	Companies should consider three sets of factors. The first is the country con-
texts in which their business activities take place, to highlight any specific 
human rights challenges they may pose. The second is what human rights 
impacts their own activities may have within that context—for example, in 
their capacity as producers, service providers, employers, and neighbours. 
The third is whether they might contribute to abuse through the relationships 
connected to their activities, such as with business partners, suppliers, State 
agencies, and other non-State actors. (Paragraph 57)

•	 	For the substantive content of the due diligence process, companies should 
look, at a minimum, to the international bill of human rights and the core 
conventions of the ILO, because the principles they embody comprise the 
benchmarks against which other social actors judge the human rights impacts 
of companies. (Paragraph 58)

Access to Remedies:

•	 	States should strengthen judicial capacity to hear complaints and enforce 
remedies against all corporations operating or based in their territory, while 
also protecting against frivolous claims. States should address obstacles to 
access to justice, including for foreign plaintiffs—especially where alleged 
abuses reach the level of widespread and systematic human rights violations. 
(Paragraph 91)

•	 	Non-judicial mechanisms to address alleged breaches of human rights standards 
should meet certain principles to be credible and effective. (Paragraph 92)45
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Governments unanimously welcomed the Special Representative’s third 
report during the June 2008 session of the UN Human Rights Council, and 
the mandate was renewed for an additional three years. The Council resolu-
tion46 extending the mandate essentially calls on the Special Representative 
to operationalize the “protect, respect, remedy” framework through more 
specific recommendations to governments and concrete guidance to busi-
ness and other stakeholders.

Other key stakeholders also expressed strong support for the Special 
Representative’s third report. For example, the International Organisation 
of Employers (IOE), the International Chamber of Commerce (ICC), and the 
Business and Industry Advisory Committee to the OECD (BIAC) issued a 
joint statement welcoming the report as having “significantly advanced the 
debate on business and human rights.”47 The statement also flagged some 
issues of concern, such as 

a potential danger in the focus on multinational companies and foreign invest-
ment . . . which reduces the attention on the vast majority of enterprises in 
the world which operate at the local and national level . . . a large part of the 
focus should be on the suppliers and domestic companies themselves and the 
framework conditions in which they operate.48 

A group of forty socially responsible investors welcomed the report and 
urged governments to renew the mandate “in order for Professor Ruggie and 
other stakeholders to elaborate and implement this vital framework.”49 Also 
of significance was a joint statement by a group of key civil society organi-
zations including Amnesty International, Human Rights Watch, and Oxfam 
International, which recognized the value of the framework set out by the 
Special Representative but expressed the earlier view that more should be 
done to “ensure that the views and experiences of those affected by business-
related abuses more fully inform the effort to identify appropriate solutions.”50 
The statement proposed “more in-depth analysis of specific situations and 
cases . . . in order to give greater visibility and voice to those whose rights 
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are negatively affected by business activity and to deepen understanding of 
the drivers of corporate human rights abuses.”51 

The June 2008 Council resolution renewing the mandate stresses the 
need to provide “more effective protection to individuals and communities 
against human rights abuses by, or involving, transnational corporations and 
other business enterprises,”52 calls for the integration of a gender perspec-
tive with “special attention to persons belonging to vulnerable groups, in 
particular children,”53 and requests the Special Representative to continue 
to consult with “civil society, including academics, employers’ organiza-
tions, workers’ organizations, indigenous and other affected communities 
and non-governmental organizations.”54 However, it does not request the 
Special Representative to undertake work on specific cases. 

Interestingly, a subsequent and more detailed submission to the Special 
Representative by Amnesty International55 makes no specific reference to the 
importance of particular situations or cases, focusing instead on the need for 
more attention on national legal frameworks and efforts to combat impunity 
for past abuses. These refinements could be due to the fact that a single orga-
nization made the submission following the Council’s adoption of the Special 
Representative’s renewed mandate. They could also signal a decision on the 
part of at least one key NGO to engage fully in influencing the future devel-
opment of the policy framework as set out by the Special Representative. 

IV. LookING AHEAd: PoSSIBLE fUTURE AcTIoNS

This section aims to draw together the threads of the previous discussion 
by exploring a number of possible actions that John Ruggie and other key 
stakeholders may take over the coming years to move business and human 
rights debates to new levels of clarity and action within the UN system. 

A.  State duties to Protect Against Non-State Actor Abuses 

There appears to be potential for short term progress around issues relating 
to state responsibilities to address corporate involvement in human rights 
abuses. What could be done within the UN human rights system specifically 
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to address this situation? John Ruggie met with the chairs of the various UN 
treaty bodies and UN special procedures mechanisms mandate holders dur-
ing their annual meetings, which coincided with the June 2007 session of 
the Human Rights Council in Geneva, to discuss these matters.56 The 2008 
resolution renewing the mandate requests that the treaty bodies, among 
other parties, cooperate fully with the Special Representative, “inter alia 
through the submission of comments and suggestions on the issues related 
to his mandate.”57 

It is reasonable to conclude that there will be follow-up, both in terms of 
recommendations for further action in Ruggie’s future reports and increased 
scrutiny of government performance during reviews by treaty body commit-
tees, following country visits by special procedures mandate holders and as 
part of the UN Human Rights Council’s newly established Universal Periodic 
Review mechanism. The Special Representative could, for example, call on 
the UN treaty bodies to work jointly on a document that would elaborate 
what the state duty to protect entails in relation to corporations under the 
international human rights regime, including procedural issues concerning 
effective remedies for victims of violations. Such a document would need 
to address the tension between host state obligations to protect against cor-
porate abuses and situations in which another state with jurisdiction should 
provide victims with access to remedies. UN special procedures mandate 
holders could also be invited to compile, based on their own country visits 
and reporting, a collective file of violations that involve corporate actors. 

In the coming years, the Special Representative may also conclude 
that the issue of state capacity to address corporate involvement in human 
rights abuses requires further attention. Ruggie notes in his most recent 
report that: 

Where States lack the technical or financial resources to effectively regulate 
companies and monitor their compliance, assistance from other States with the 
relevant knowledge and experience offers an important means to strengthen the 
enforcement of human rights standards. Such partnerships could be particularly 
fruitful between States that have extensive trade and investment links, and be-
tween the home and host States of the same transnationals.58 

The growing national and regional presence of the UN Office of High 
Commissioner for Human Rights perhaps could be utilized to coordinate and 
assist countries with regulation and enforcement, as could the range of UN 
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system wide partners that engage directly with business. Coordinated “UN 
country teams” comprised of the various agencies and programs working at 
the national level could conceivably be called on to assist in issues relating 
to corporate responsibility and human rights.59 

The Special Representative has signaled his intention to influence govern-
ment action outside the UN human rights system as well. For example, in a 
June 2008 speech60 to the OECD annual meeting of National Contact Points 
concerning the OECD Guidelines on Multinational Enterprises, Ruggie noted 
that the business and human rights field has changed considerably since 2000 
when the Guidelines were last updated and that current references to human 
rights in the Guidelines lack specificity and practical guidance. Referring to 
his work on grievance mechanisms, Ruggie also raised questions concerning 
whether the well-established OECD National Contact Points system should 
be reviewed to enhance its effectiveness and credibility. 

Another area in which the Special Representative has focused consider-
able attention involves so-called “policy incoherence” at the national level, 
which potentially undermines states’ ability to implement human rights ob-
ligations. For example, growing concern over possible tensions between the 
protection of investor rights and the protection of human rights has prompted 
some research and action in this field.61 Experts have raised concerns about 
the dispute settlement mechanisms connected with certain agreements. These 
agreements often permit investors to mount disputes against host govern-
ments over allegations, for example, that a specific regulation, law, or policy 
has a negative impact on the investor’s operations in the host state, but they 
provide little opportunity for the public to scrutinize the investors’ claims. 
Such lack of transparency in foreign investment dispute settlement potentially 
can result in investment tribunals, often comprised of lawyers without human 
rights expertise, making legally binding decisions on investment protections 
that may conflict with state obligations to protect human rights.

The human rights community has taken only initial steps to address 
such issues. The Special Representative’s cooperation with the International 
Finance Corporation for his third report62 likely signals an increase in atten-
tion to developing recommendations in this area. Similarly, greater efforts 
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to advocate for explicit human rights principles and criteria in government 
procurement procedures, ethical investment indexing bodies, and socially 
responsible investment funds could all be part of future recommendations 
to governments.

B. developing New “Soft Law” Standards on Business and Human 
Rights

Less agreement exists on exactly how new standards or guidance specifi-
cally aimed at clarifying the nature and scope of business responsibilities 
in the area of human rights could emerge. Most governments still seem to 
favor the encouragement of voluntary standard setting in particular thematic 
areas by the private sector, increasingly in cooperation with civil society 
actors. However, the ongoing global economic crisis may lead to increased 
government attention on possible new forms of regulation. 

Given that few governments have actively engaged on issues relating 
to business responsibilities for human rights at the international level, what 
form could new standards conceivably take? Legally-binding standards in 
the form of a comprehensive human rights treaty addressing the obligations 
of corporate actors seem to be completely off the agenda for the foresee-
able future. Most governments still have not publicly indicated their posi-
tions on this issue or otherwise signaled that a treaty addressing business 
responsibilities is of particular urgency. John Ruggie has expressed the view 
that “negotiations on an overarching treaty now would be unlikely to get 
off the ground, and even if they did the outcome could well leave us worse 
off than we are today.”63 

There are indications, however, that a significant number of governments 
may be open to further discussions regarding a more precise definition at 
the international level of what is considered responsible corporate behav-
ior in the human rights field. The establishment of international principles, 
guidelines, or some other policy statement applicable to business seems to 
be one way forward. Academic literature has focused on the increasing reli-
ance on such “soft law” instruments, crafted as normative statements such 
as declarations, resolutions, or principles.64 

Civil society and a significant number of business actors potentially 
would welcome such a soft law instrument on business and human rights, 
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endorsed at the UN level. Activists could use it as a campaigning tool to 
raise awareness of business abuses and encourage further legislative action at 
national, regional, and global levels. Business leaders who have been calling 
for greater clarity concerning the extent of their responsibilities would likely 
find such guidance useful for their internal corporate policies and involvement 
in industry and issue specific voluntary initiatives. Business representatives 
who have focused on warding off imposition of direct international legal 
obligations would likely see a soft law statement of guidelines or principles 
as a suitable compromise. 

But the actual elaboration of such an instrument remains a central chal-
lenge. Traditionally, governments have been the key actors in developing 
human rights standards within the United Nations. This standard setting 
process, which typically involves government sponsors who play an active 
role in building political consensus, seeking inputs from diverse stakeholders, 
developing draft proposals (often based on work done by expert bodies), 
and achieving eventual adoption of a new standard, is complex and can 
take many years. 

This has prompted speculation that Ruggie could develop, based on 
the legitimacy of his mandate as Special Representative, his own proposed 
set of principles or guidelines drawing on emerging consensus and good 
practices, as well as on the conclusions he has reached thus far and on ad-
ditional efforts carried out under the 2008 Human Rights Council mandate. 
In a Preliminary Work plan describing initial thinking around the next phase 
of his work, the Special Representative confirms his intention to move in 
this direction: “To fulfill the Human Rights Council’s request to elaborate 
further on the corporate responsibility to respect human rights and to provide 
concrete guidance to business and other stakeholders, the SRSG proposes to 
develop a set of guiding principles on the corporate responsibility to respect 
and related accountability measures.”65 

Such an approach would follow the example of Francis Deng, a Special 
Representative of the UN Secretary-General on the situation of internally 
displaced persons (IDPs) who put forward Guiding Principles on International 
Displacement in 1998, setting out the rights of persons in this situation and 
the obligations of governments and the international community toward 
IDPs.66 A group of outside experts under the direction of Deng in his role 
as UN Special Representative prepared the Principles.
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Could Ruggie follow a similar approach? In September 2008, the Spe-
cial Representative announced that he was convening a leadership group, 
made up of individuals with wide experience in government, business, and 
human rights advocacy to advise him on the next phase of his mandate.67 
The announcement of the group makes clear that its members would not 
be asked to endorse any recommendations the Special Representative may 
make. However, such a multi-stakeholder group, formally outside the UN 
system but with legitimacy vis-à-vis its membership and link to the Special 
Representative’s new mandate could be asked to advise on the elaboration 
of guidelines or principles concerning business and human rights. The result 
of this effort could later be presented by the Special Representative to the 
Human Rights Council for further debate or endorsement. 

Such an undertaking would be resource intensive and politically sensitive 
and would require skillful handling. As Deng himself suggested in a recent 
discussion of the process he led to establish guidelines concerning IDPs,68 
a wide range of institutional sensitivities, procedural issues, and substantive 
questions would need to be addressed. But if successful, such a process 
could be a vehicle for achieving greater normative clarity and operational 
guidance over a relatively short time period. 

c. Enhancing the Effectiveness and Legitimacy of Voluntary Initiatives

The growing reliance on voluntary multi-stakeholder initiatives to determine 
corporate responsibilities with regard to specific governance challenges likely 
will continue for the foreseeable future. Efforts like those targeting the illicit 
diamond trade, which fuels violent conflict in Africa, to those that support 
freedom of expression and privacy on the Internet exemplify such initiatives. 
The Special Representative’s new mandate signals governments’ continued 
commitment to such initiatives through its request that the Special Repre-
sentative coordinate his activities to “[i]dentify, exchange and promote best 
practices and lessons learned” with the efforts of a newly formed human 
rights working group of the UN Global Compact.69 

What can be done to confront the challenges and shortcomings that 
face existing voluntary initiatives involving business, civil society, and, in 
some cases, governments? What incentives could the Special Representative 
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recommend that governments put in place to help ensure that such initiatives 
reach a scale where they can influence market behavior? 

Improving the governance structures of voluntary initiatives is clearly a 
key priority. Existing initiatives are generally marked by weak governance; 
in many cases, this undermines the potential effectiveness and legitimacy 
of the efforts. How should secretariats be established and funded? What are 
implications for participating companies in terms of their relationships with 
suppliers, distributors, and subsidiaries? What forms of complaints, griev-
ance, or alternative dispute resolution mechanisms should be instituted? 
Concerning the latter, it is conceivable that multiple bodies from local and 
international levels could help improve the effectiveness of multi-stakeholder 
initiatives by assisting in the resolution of disputes and by investigating and 
issuing authoritative opinions in cases where mediation was unsuccessful. 
At the national and intergovernmental levels, assuming the availability of 
adequate resources for such activities, national human rights institutions 
are one such category of organization that would be potentially well suited 
to take on such roles.70 Intergovernmental endorsement of guidelines for 
voluntary initiatives could be a powerful way to make current and future 
efforts more legitimate and effective. 

V. coNcLUSIoNS

The possible future recommendations and actions discussed here are not 
meant to suggest that more traditional regulatory approaches aimed at 
influencing corporate behavior are unnecessary or unhelpful. Rather, this 
discussion has sought to support those who contend that international legal 
norms and techniques are “beginning a process of migration into areas of 
‘private’ life.”71 To what extent will international law be applied to the broad 
domain of corporate social responsibility in the decades to come? 

It is increasingly clear that the international human rights framework has 
begun to shape the direction of multi-stakeholder approaches to addressing 
specific governance challenges. But it is less certain whether the UN Human 
Rights Council, still in the early stages of its institutional development, will 
seek to incorporate such new thinking and approaches into its activities in 
the future. In the area of business and human rights, it is difficult to make 
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firm conclusions at this stage. Emerging economy countries such as China 
and India and the growing importance of their respective corporate sec-
tors, as well as the unfolding impacts of the global economic crisis, could 
significantly change the dynamics discussed here, potentially making the 
effort to agree on relevant standards at the UN level more urgent, yet more 
difficult to achieve. 

A significant number of governments maintain that improving social and 
environmental standards entails costs for companies and economies that may 
undermine enterprise development and employment generation strategies 
in many developing countries. Some view efforts by major multinational 
companies to exert influence on a wide range of suppliers in developing 
countries as detrimental to small business interests. Others argue that the 
actions of such corporations, which operate in countries with weak enforce-
ment standards, require new forms of accountability. 

What seems certain is that the movement towards greater corporate 
responsibility is one of the most deep-rooted developments in the human 
rights story of the first decade of the twenty-first century. John Ruggie’s ef-
forts to forge a consensus, combined with growing public calls for greater 
accountability and a developing body of good practice and experience in 
the field could together lead to a major contribution to the cause of human 
rights in the years to come.




