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Abstract  

Few international legal fields have seen an increase in literature over the past decade as 

steep as international investment law. This reflects the growing interest in practice and 

academia in what is probably not only the most dynamic area of international law but also 

one with significant impact on domestic law and policy-making. What is striking, apart from 

the sheer enormity of writing, however, is the changes the discourse on international 

investment law has undergone. Focus, topics, conceptual and methodological approaches, 

authorship, and audiences of the present literature differ significantly from that of the turn 

of the millennium. This reflects both an evolution in the law itself and changes in the 

professional, political, and institutional practices and communities involved. The literature 

on international investment law thus is a reflection of the sociological dimension of a 

discipline that until recently was the province of a small group of specialists and now is 

rapidly moving mainstream. 

 

 1 International Investment Law as a Specialized Field  

Over the past decade, we have witnessed a veritable boom of literature on various 

international legal aspects relating to the protection of foreign investments. This boom 

follows the unprecedented increase in practical importance of this area of international law 

and dispute settlement. From its inception in 1987, when the first investor-state dispute 

was filed under a bilateral investment treaty (BIT),1 practice has *E.J.I.L. 876  grown to 

almost 400 such disputes to date.2 Likewise, international treaties in the area have 

proliferated, above all after the end of the Cold War. Since the first BIT that was concluded 

between Germany and Pakistan in 1959,3 numbers have risen to now more than 2,700 

such treaties in addition to the Energy Charter Treaty, a sectoral investment treaty,4 and 

approximately 300 investment chapters in bilateral or regional free trade agreements,5 

including the North-American Free Trade Agreement (NAFTA).6 

Initially, the literature connected to the rise of this phenomenon consisted mainly of law 

journal articles in general, as well as specialized arbitration and investment law journals.7 

Some of those had a lasting impact on the debates in the field.8 Since 2004, we have also 

seen a significant increase in hard- and soft-cover books in the field, including 

monographs, handbooks, commentaries, edited volumes, collected essays, conference 

proceedings, and, since 2009, a specialized yearbook.9 Just like investment treaties and 

investor-state arbitration earlier on, the literature on international investment law is 

proliferating. This not only reflects the immense interest in international investment law 

and the professional and academic opportunities it offers, but also circumscribes what has 

to be understood as the emergence of a new specialized field. 
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Yet, international investment law not only gives rise to enthusiasm as an area of 

international law that appears to work rather effectively in combining public international 

law rules with private enforcement in investor-state arbitrations;10 it also *E.J.I.L. 

877  causes bewilderment and apprehension among international and domestic public 

lawyers about the increasing specialization and autonomization of the discipline, which 

may have negative impacts on domestic law- and policy-making.11 They are reflected in 

the process of contestation we can currently witness in both state practice and literature 

concerning international investment law. 

What is more striking than the sheer enormity of writing, therefore, is the changes that 

have taken place in the discourse and the dynamic it displays. Focus, topics, conceptual 

and methodological approaches, authorship, and audience of the present literature differ 

significantly from what we saw roughly ten years ago before the field in its present form 

emerged. While most of the literature today represents mainstream international 

investment law, which focuses on how the law is applied in investment dispute settlement 

and which is the product of specific professional perspectives and biases, the prevailing 

discourse and the underlying professional practices are also the object of critical 

observation from various external perspectives. The development of the discourse on 

international investment law therefore reflects both an evolution in the law itself, and 

changes in the professional, political, and institutional practices involved. 

The literature on international investment law, in consequence, is a reflection of the 

sociological composition of the field itself.12 At first, the community of international 

investment lawyers consisted of a small group of specialists; meanwhile, however, the field 

is rapidly evolving towards becoming a core topic of international economic law and 

international law more generally. Whereas Martti Koskenniemi, in the 2006 Fragmentation 

Report, still described international investment law as an area of „exotic and highly 

specialized knowledges‟, and contrasted it with simply „specialist systems as “trade law”, 

“human rights law”, “environmental law”, “law of the sea”, [and] “European law” ‟,13 it 

now grasps interest and attention from international lawyers more generally. The different 

perspectives from the outside of international investment law, however, also cause 

irritations and a sense of fragmentation within the investment law community. In 

consequence, both an understanding of the functioning of, and debates within, 

international investment law and an understanding of its outside perceptions are key for a 

constructive and open discourse that can transcend the boundaries of the respective 

disciplines. 

Against this background, it is timely to provide an overview of the literature and the 

debates both within and about international investment law. The focus of the present 

literature review is primarily on the monographic literature, which regularly provides a 

more comprehensive account of the field than isolated journal articles. Similarly, the 

present article will not cover monographs dealing with specific, mainly *E.J.I.L. 

878  doctrinal topics that are primarily relevant for specialists.14 Its aim is rather to 

provide an overview of the larger debates that take place in respect of international 

investment law, both within the community of investment law specialists and beyond. 

These debates are best understood as reactions to the evolution of international 

investment law and as a function of the different epistemic communities, with their specific 

professional perspectives, that have taken an interest in international investment law. 
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Section 2 focuses on the change in perspective resulting from the development of 

international investment law from a law governing exclusively inter-state relations to a law 

focusing on the relations between investors and states. Section 3 shows that this focus on 

the individual not only is a watershed in legal terms, but also influenced the social 

composition of the discipline and its literature. The investor-state focus brought together 

public international lawyers and lawyers with a background in international commercial 

arbitration. These groups have influenced the mainstream perspectives in the literature on 

international investment law so far. Section 4 turns to the process of contestation by 

various actors, including states, academics, and non-governmental organizations, that has 

arisen concurrently with the mounting number of investment arbitrations. This process, 

often designated as the „legitimacy crisis‟ of international investment law, has not only 

increased awareness of the impact of international investment law on domestic regulatory 

autonomy and democratic self-determination, but also given rise to approaches in 

scholarship that see investment law against a public law background that differs in 

important regards from mainstream approaches. Section 5, finally, concludes by 

addressing future challenges for the discourse on investment law and makes some 

suggestions about where the booming literature should move. 

 

 2 The Emergence of International Investment Law  

The literature on international investment law has not only increased over the past decade 

simply by number, it has also evolved in respect of authorship, topics, conceptual and 

methodological approaches, and audience addressed. These developments result primarily 

from transformations in the social reality of investor-state relations, in the applicable law 

and modes of dispute settlement, and in the professional communities for which 

international investment law has become relevant in the course of that evolution. As a 

result, today international investment law and the literature on it are different from about 

a decade ago. This section summarizes the changes in paradigm that international 

investment law has undergone since 1990, and then *E.J.I.L. 879  discusses how these 

developments left their marks in the first writings that can be understood as heralding the 

advent of mainstream international investment law. 

 

 A The Changing Face of International Investment Law: From Inter-State 

to Investor-State 

Prior to the end of the Cold War, foreign investment was still a relatively marginal 

phenomenon. Today, by contrast, it has established itself as a significant factor in 

transborder economic activity.15 At the same time, the international political discourse 

about foreign investment has changed significantly. In the 1970s and 1980s, all but 

industrial Western countries challenged the protection of property against expropriations 

under customary international law in their attempts to establish a New International 

Economic Order in the UN General Assembly;16 meanwhile, by contrast, fundamental 

ideological differences about the desirability of property protection under international law 

have largely disappeared, above all in intergovernmental discourse.17 Moreover, the 

international law protecting foreign investment is no longer primarily enshrined in 

customary international law, supplemented by investor-state contracts,18 but in 
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international investment treaties that lay down a typical set of rather vaguely formulated 

standards of investment protection, including national and most-favoured-nation 

treatment, fair and equitable treatment, and protection against expropriation without 

compensation.19 In order to attract foreign investment, investment treaties now span a 

large number of investment flows not only between North and South, East and West, but 

also between developed countries and between developing countries.20 Likewise, 

investment flows are becoming increasingly multi-directional, flowing not only from 

developed into developing countries, but also in the reverse direction. Today, foreign 

investment flows and investment treaties have become a truly global phenomenon that is 

part and parcel of the process of economic globalization. 

 *E.J.I.L. 880  In view of the now widespread positive attitude of governments and 

international organizations, including the Organization for Economic Cooperation and 

Development (OECD), the International Monetary Fund, and the United Nations 

Conference on Trade and Development (UNCTAD), towards foreign investment, large-scale 

expropriations and nationalizations virtually have disappeared as instruments of 

policymaking.21 Instead, investment treaties increasingly give rise to complaints of 

foreign investors about more indirect measures and breaches of vague standards such as 

fair and equitable treatment. Most importantly, investment disputes are no longer 

principally settled at the inter-state level by means of diplomatic protection but in investor 

-state arbitrations that the investor him- or herself can initiate under most modern 

investment treaties. This empowerment of private investors under international law in a 

system of „arbitration without privity‟22 constitutes a „change in paradigm in international 

investment law‟23 that is responsible for generating a growing amount of case load and 

arbitral decisions. It is these decisions that, as non-binding precedent, influence the 

interpretation and application of investment treaties by later arbitral tribunals. Together, 

they create a body of investment law that concretizes and further develops the law 

applicable to and by investment treaty tribunals.24 

Even though there is a recent trend among states to recalibrate investment treaties in 

reaction to interpretations by investment treaty tribunals that were considered overly 

restrictive of state sovereignty,25 and thereby to restrict the impact of arbitral tribunals, 

the introduction of investor-state arbitration, together with the fact that most awards 

resulting from such arbitrations become public,26 has led to a shift in focus in investment 

law from inter-state treaty-making to investor-state dispute settlement. Investment treaty 

arbitration has not only transformed tribunals into important actors in the field, but also led 

to the emergence of a specialized investment treaty arbitration bar. Although a significant 

number of public international lawyers are involved in the practice of investment treaty 

arbitration, most members of this specialized bar have a background in commercial 

arbitration. 

Finally, over the past decade international investment law has gained increasing 

importance for domestic law and policy-making. Although questions relating to the 

*E.J.I.L. 881  protection of foreign investments, mostly in connection with expropriations, 

have occasionally played a role before 1990 in domestic courts,27 international investment 

law initially had remained a field with only marginal impact on the domestic level. 

Nowadays, by contrast, it significantly affects domestic administration, legislation, and 

dispute settlement in domestic courts, because many state measures potentially have an 

impact on foreign investors who, in turn, can challenge such measures in investment treaty 
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arbitration. As a consequence, investment treaties and investment treaty arbitration 

exercise significant pressure on states to adapt their domestic (public) law to investment 

treaty standards. This development, ultimately, is responsible for lawyers specializing in 

domestic public law taking an interest in international investment law. 

 

 B Emerging Literature: The View of the 1990s 

The developments in international investment law also reflect in the literature that was 

available in the 1990s. This literature is mainly focused on topics reflecting the ideational 

state of the law prior to 1990. Thus, M. Sornarajah's monograph on The International Law 

of Foreign Investment, first published in 1994,28 still embeds investment law into the 

struggle between capital-exporting and capital-importing countries. Writing from a 

developing-country perspective, he presents international investment law principally as a 

reflection of power in North-South relations. This power struggle, in his view, has led to the 

rejection of multilateral investment protection treaties by developing countries as a group, 

and the increasing conclusion of BITs towards the end of the Cold War and beyond.29 

Furthermore, Sornarajah discusses investment treaties as one topic amongst others, 

together with the extensively discussed state of customary international law on 

expropriation, contractual devices for foreign investment protection, or the regulation of 

multinational enterprises by a code of conduct under discussion in the UN in the late 1970s 

and 1980s. Questions of investment dispute settlement, by contrast, play a relatively 

smaller role in the book.30 At the time, investment law was firmly embedded in an 

inter-state framework and was still as much a topic of international power politics and 

hegemony as of general international (economic) law. 

Still, three monographs that were published during the second half of the 1990s appear 

paradigmatic in indicating the changes in international investment law and foreshadowed, 

at least retrospectively, the path mainstream literature has taken since. First, in 1995, 

Rudolf Dolzer and Margrete Stevens published the first mono *E.J.I.L. 882  graph 

dedicated to providing a systematic overview of BIT practice worldwide.31 Unlike a few 

earlier authors,32 Dolzer and Stevens did not review BIT practice in relation to a specific 

country, nor did they present their monograph as a collection of country reports. Instead, 

their approach was to provide an overview of BIT practice as it related to all the provisions 

found in a typical BIT. This work laid the foundation for perceiving investment treaties not 

as isolated instances of bilateral treaty-making but as an emerging international practice 

giving rise to common standards of investment protection.33 The book by Dolzer and 

Stevens, thus, is at the origin of seeing investment treaty law as a uniform discipline in 

international law. 

Secondly, in 1998, Charles N. Brower and Jason D. Brueschke published a monograph on 

the jurisprudence of the Iran-United States Claims Tribunal,34 providing a detailed 

analysis of the various procedural and substantive issues arising in the disputes settled by 

the Tribunal. Although their work focused on a specific institution to resolve foreign 

investment disputes that resembled the pre-World War II inter-state claims commission 

more than modern investment tribunals, it is indicative of later developments in the 

literature on international law in at least three regards: First, it was written by two authors 

directly engaged in the practice of the institution itself;35 secondly, it focused principally 
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on the jurisprudence of the Tribunal and understood it as a reflection of general 

international law - its task was accordingly to show the contribution of the Tribunal's 

jurisprudence to public international law more generally; and, thirdly, it discussed the 

Tribunal's treatment of procedural issues, including appointment, challenge, and powers of 

arbitrators, evidentiary issues, and provisional measures, as questions of an emerging 

common law of international arbitration (both public and private).36 With its dual direction 

of addressing the Tribunal's influence on public international law and international 

arbitration, the book already endorsed the „twin influences‟37 of arbitration procedure and 

public international law on modern international investment law.38 

Finally, in 2001, Christoph Schreuer published an article-by-article commentary on the 

ICSID Convention that drew together in a single volume a series of articles that *E.J.I.L. 

883  had appeared in the ICSID Review during the 1990s.39 His commentary, in 2010 

published in the second edition,40 has rightly become the authoritative reference work on 

the Convention. His commentary is not only important because the ICSID Convention is 

the most frequently used procedural framework for conducting investment treaty 

arbitrations. Instead, Schreuer's commentary, the first edition of which still mainly 

discussed contract-based ICSID arbitrations, illustrates how the transition from 

contract-based to investment treaty-based ICSID arbitration took place without any 

significant ruptures in the professional dealing with such arbitrations. 

While the first ICSID tribunal in an investment treaty arbitration had no doubt about 

embedding its activity firmly into public international law,41 the professionals who later 

became active in the then emerging field came from the same type of law firms that had 

dealt with the earlier contract-based ICSID arbitrations and other international commercial 

arbitrations between private parties. They were commercial arbitration specialists rather 

than public international lawyers.42 The emergence of investment treaty arbitration in 

consequence somewhat disconnected international investment law from public 

international law. Although the substantive law remained rooted in treaties under public 

international law and could build on the customary international law on the protection of 

aliens, the combination with a dispute settlement mechanism, which had operated before 

predominantly in a commercial context,43 made international investment law natural 

terrain for lawyers experienced in commercial arbitration.44 Finally, the format of a 

commentary indicates the need for more systematic treatment of the procedural issues at 

stake than journal articles or practice handbooks could provide. Schreuer's work, in that 

sense, illustrates a move from an oral to a written culture in which, due to the multiplication 

of actors in the field, knowledge is no longer exclusively contained in the practices of a 

profession as was the case with commercial arbitration, but is codified. 

 

 3 International Investment Law Mainstream  

A decade ago, international investment law as we see it today, that is the law of 

international investment treaties and investment treaty arbitration, was in an embryonic 

state. It was not yet born as an independent discipline. Instead, most of the existing 

*E.J.I.L. 884  writing dealing with the public international law framework for foreign 

investment protection focused strongly on political debates at the inter-state level and 

portrayed a field that was part of international politics rather than international law.45 The 

doctrinal writings, by contrast, were mostly limited to the means of investment protection 



    Page7 

relevant before the advent of investment treaties and investment treaty arbitration, such 

as the protection of foreign investment under customary international law, investor-state 

contracts, and contract-based arbitration.46 Notwithstanding, Dolzer and Stevens, Brower 

and Brueschke, and Schreuer laid the foundations for the literature on international 

investment law that appeared to emerge in 2004, a few years after the first investment 

treaty arbitrations had been concluded. This literature was characterized by the dual 

influence of commercial arbitration and public international law perspectives. Its main 

theme, however, is that of internal convergence and defragmentation. 

 

 A The Consolidation of International Investment Law Mainstream 

Today's mainstream international investment law literature, which focuses primarily on the 

law applied by investment treaty tribunals, has formed since 2004. By then, investment 

treaty arbitration already had produced a fair number of decisions, mostly under Chapter 

11 of NAFTA; and it was predictable, in particular following the Argentine financial crisis in 

2001-2002, that many more investment treaty arbitrations were coming. The literature 

reacted to this rise in practical importance of investment treaty arbitration by 

concentrating primarily on discussing the case law of arbitral tribunals. At first, much of the 

literature appeared in the form of conference proceedings, including those resulting from 

the semi-annual conferences of the Investment Treaty Forum established, equally in 2004, 

by the British Institute of International and Comparative Law,47 and collected works with 

contributions by specialists who practised investment arbitration, but had a strong 

academic interest.48 

While initially the group of investment lawyers was still comparatively small, interest in the 

field picked up quickly over the ensuing years, Thus, only a few years *E.J.I.L. 885  later, 

starting in 2007 with McLachlan, Shore, and Weiniger,49 followed by Dolzer and 

Schreuer50 and Dugan, Wallace, Rubins, and Sabahi in 2008,51 Newcombe and Paradell in 

2009,52 and Salacuse53 as well as Vandevelde54 in 2010, several textbookstyle 

monographs were published that covered international investment law as a whole.55 As 

circumscribed by this literature, international investment law was no longer the broader 

perspective still taken by Sornarajah, but the substantive and procedural aspects of the law 

applicable to and within investor-state arbitration under international investment treaties. 

Today's mainstream literature thus narrowed its focus on investment treaty law, but also 

deepened its analysis in that regard by addressing not only more diverse issues of 

substantive law,56 such as fair and equitable treatment, national, and 

most-favoured-nation treatment, but also questions of arbitral jurisdiction and 

procedure.57 This discourse, and the growing literature, not only responded to a need in 

dispute settlement to structure and classify the decisions by arbitral tribunals. It also 

fulfilled the important function of developing a prevailing opinion on how international 

treaties, which had hardly found application in practical dispute settlement, should be 

interpreted and applied. 

2004 also marks the year when the Hague Academy of International Law chose 

international investment law as the topic for the annual research seminar of its Centre for 

Studies and Research.58 This epitomized the renewed academic and teaching interest in 

the discipline, which equally was caused by its increased practical importance; it also 

foreshadowed the subsequent increase in courses taught on international investment law 
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in law schools around the world, mostly as post-graduate courses, and the growing number 

of PhD students writing on investment law topics. This development not only illustrates the 

attention investment law draws among academics, but also attests to the fact that 

investment law has become a viable option for a career path in private practice. 

Along with the increased demand for teaching, several monographs appeared that were 

either specially written, or had their origin in teaching material. The approaches of these 

books differ. Bishop, Crawford, and Reisman presented a classical book with cases and 

material typically used in teaching in US law schools.59 It is as heavy as it *E.J.I.L. 886  is 

comprehensive and allows students to be exposed first hand to the most important policy 

material and cases. The perspective they take is one firmly embedded in public 

international law. Subedi, by contrast, organized his book mostly around shorter sections 

raising issues and problems and addressing investment law and policy perspectives.60 This 

approach seems useful to stimulate class discussions, in particular on policy issues. Yet, 

the structure, at times, is confusing, for example when the standard content of investment 

treaties, including the notions of investor and investment, or national and 

most-favoured-nation treatment, are discussed in the chapter on customary international 

law;61 furthermore, the discussion of connected issues, such as the interpretation of 

most-favoured-nation clauses, is dispersed throughout the book.62 The book by Dugan, 

Wallace, Rubins, and Sabahi, finally, was developed from teaching material, but has 

matured into a complete treatise.63 The book's approach to international investment law is 

from the perspective of investor-state arbitration; hence procedural and jurisdictional 

topics are treated before the substantive law. Unlike Subedi's book, it contains longer 

reprints of many primary sources, above all texts from arbitral decisions, investment 

treaties, and other international legal sources. While both Dugan, Wallace, Rubins, and 

Sabahi and Bishop, Crawford, and Reisman are recommendable teaching material, the 

most digestible book, in particular in countries where students are not accustomed to 

extensive reading, remains Dolzer and Schreuer.64 

Despite its growth in the mid-2000s, the community of international investment lawyers 

initially remained rather close-knit and did not drift apart. Responsible for this was not only 

a common focus on the jurisprudence of investment treaty tribunals, but also the means of 

communication that played a role in allowing exchange and in transmitting information. 

Published literature, by far, was not the only form of professional and academic exchange. 

Apart from an increasing number of conferences on international investment law, which are 

frequented by many of those involved in investment arbitration, and which sometimes give 

the feeling of family reunions, the field became heavily influenced by electronic means of 

communication. Much of the new developments in international investment law and 

arbitration are transmitted through online newsletters, above all Investment Treaty 

News65 and Investment Arbitration Reporter.66 At the vanguard of electronic media, 

however, was the listserv OGEMID (an acronym for oil, gas, energy, mining, and 

investment disputes), run by the late Professor Thomas W. Wälde at Dundee University. 

Originally set up as a discussion group for PhD students, it was opened to outsiders on a 

subscription basis *E.J.I.L. 887  in 2004 and quickly grew to include virtually everybody in 

the community of investment lawyers. 

With almost daily discussions on developments in arbitral jurisprudence, investment 

treaty-making, advocacy, investment policy, matters relating to commercial arbitration, 

but also investment community gossip, OGEMID created a community sense among 
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lawyers who often enough had never met in person. It thereby helped to forge the 

emergence of one global discourse on investment law that helped to avoid internal 

fragmentation. This discourse is not only transnational in nature, and not dissected along 

lines of national interest, but also operates in one dominating language. As was the case 

with most investment treaty arbitrations, English became the lingua franca of international 

investment law.67 At the same time, this also narrowed the receptiveness of the field to 

academic publications in languages other than English. Even though several high quality 

academic studies appeared, inter alia, in German and French,68 these were not integrated 

much into the international discourse. 

OGEMID also helped break up traditional structures in professional and academic discourse 

coined by hierarchy, seniority, provenance, and education. In an electronic forum, 

discourse is much more disconnected from such factors, which play a role in attributing 

importance to arguments in discourse among real people. For José Alvarez, the listserv was 

thus proof of a „democratization‟ of Oscar Schachter's „invisible college‟.69 Being a 

subscription-based forum, however, OGEMID also helped to foster the isolation, or external 

fragmentation, of international investment law in relation to other disciplines which, even 

though they were not barred entry, did not participate in the discourse. OGEMID 

paradigmatically represented the consolidation of international investment law, but also 

the thresholds that isolate it from outside discourses. It is against this background that one 

has to appreciate Koskenniemi's characterization of international investment law as „highly 

specialized‟ and „exotic‟.70 

 

 B Public International Law v. Commercial Arbitration Approaches 

The rise of investment treaty arbitration not only expanded the group of those active in the 

field, it also brought in practitioners who did not have a background in public international 

law, but in international commercial arbitration. This resulted from the *E.J.I.L. 888  fact 

that the procedural law applicable to investment treaty arbitrations was either the same as 

that applicable to commercial arbitrations, as in the case of investment arbitrations under 

UNCITRAL Arbitration Rules, the Arbitration Rules of the Arbitration Institute of the 

Stockholm Chamber of Commerce (SCC Rules), or the Rules of the International Chamber 

of Commerce (ICC Rules), or modelled on commercial arbitration procedure, as in the case 

of ICSID arbitrations. In a sense, investment treaty arbitration thus had the effect of 

commercializing international investment law also from a sociological perspective. In fact, 

with rising numbers of disputes, the centre of gravity increasingly moved to the 

commercial arbitration bar. 

Accordingly, international investment law is less characterized by the much discussed 

common law-civil law divide,71 but by a division of epistemic communities along different 

lines, namely those joining the field from private commercial law and arbitration, and those 

coming from public international law and inter-state dispute settlement.72 While this 

combination is often fruitful for resolving factually and legally complex disputes under 

investment treaties, it also results in a veritable culture clash that can also be traced, albeit 

that it is seldom laid out explicitly, in the literature on international investment law. Private 

commercial and public international lawyers often have different perspectives on and 

different philosophies about the role of law, the state, and the function of dispute 

resolution. Also, their audiences and conceptual approaches are often different. Whereas 
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public international lawyers embed international investment law firmly in general 

international law and approach the topic against that background, commercial arbitration 

lawyers focus on dispute settlement and see investment treaty arbitration as a subset of 

international (commercial) arbitration.73 Furthermore, they write primarily for arbitration 

practitioners74 and often take a much more pragmatic and less principled stance on 

questions of the applicable public international law. The writing of public international 

lawyers, by contrast, is often less developed on the procedural issues connected to 

conducting complex and fact-intensive investment disputes and often enough less 

sensitive to understanding the underlying business concerns. 

 *E.J.I.L. 889  Certainly, the classification into public international law and commercial 

arbitration approaches is no more than a blueprint or archetype. In practice, most 

investment lawyers are experts in both public international law and arbitration procedure. 

Moreover, the professional background or formation will not coin every individual in the 

same way, and not all individuals with the same background think alike. Yet, formation, 

professional background, and experience will often facilitate a certain mindset or style that 

is in line with either the public international law or the commercial arbitration archetype. 

This shows, for example, in the different sources arbitrators with a commercial arbitration 

background and those with a public international lawyer's background make reference to in 

the awards,75 in the reasoning they choose and the methods of interpretations they 

prefer,76 and in their respective understanding of the role of arbitrators and dispute 

settlement.77 

Although commercial arbitrators dominate the practice in international investment law, 

public international lawyers represent an important group in the community. Several of 

them joined the field from international dispute settlement practice, in particular at the 

International Court of Justice and the Iran-United States Claims Tribunal; others were 

professors of public international law. Considerable parts of international law mainstream 

thus moved into international investment law, motivated by a unique combination of 

cutting-edge development in international law and attractive sources of income. This was 

primarily a result of the governing law of investment treaty arbitrations being public 

international law. This influence of investment arbitration also reflected heavily in the 

literature, with monographs on substantive investment law being written mostly by public 

international law scholars. 

Some public international lawyers even came to be perceived first and foremost as 

investment lawyers. The Festschrift for Christoph Schreuer attests to how the identity of an 

international scholar can be forged by international investment law.78 This book is not a 

typical Festschrift as it focuses exclusively on one defined discipline - international 

investment law - and is not only a tribute to an academic by other academics, but a 

collective contribution of academics and seasoned practitioners on international 

investment law and arbitration. The same mix of public international lawyers and 

commercial arbitration practitioners is reflected in most collective works in the field, 

including the Oxford Handbook of International Investment Law, which is the product of 

the Committee on the International Law on Foreign Investment convened under the 

auspices of the International Law Association.79 Both monographs *E.J.I.L. 

890  assemble high-quality analyses of the various procedural and substantive law issues 

relevant to international investment law. 
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 C Internal Defragmentation: Convergence in Investment Arbitration 

Already a few years after investment treaty arbitration had established itself as a 

specialized form of dispute settlement one of the main problems that troubled the internal 

discourse on international investment was the phenomenon of inconsistent decisions and 

parallel proceedings. It arose after two arbitral tribunals constituted under two different 

BITs heard different disputes relating to the same facts, an investment in the 

telecommunications sector in the Czech Republic. One set of proceedings was brought by 

the investor itself, the other by its shareholder. Even though the applicable BITs were 

virtually identical, the two tribunals came up with different results, one holding the 

respondent state liable for approximately US$ 270 million in damages, one finding no 

compensable wrongdoing.80 Similarly, inconsistencies in arbitral jurisprudence also 

developed with regard to the interpretation of identical or essentially comparable clauses in 

different BITs81 or of the same rule of customary international law by different tribunals.82 

While these developments were a rather natural consequence of the applicable law being 

enshrined in bilateral treaties and their interpretation and application by one-off arbitral 

tribunals, the problem of inconsistencies developed into the most important single theme 

in the internal discourse on investment law. For the public international lawyer, the 

greatest concern was the impact different interpretations either of the same law or of 

essentially similar treaty terms had both for general international law and for international 

investment law as a system, as it compromised the idea that investment law could be 

predictable and stable and constituted a legal system with an ordering function at all. 

From a commercial arbitration perspective, the topic was equally novel as inconsistencies 

became apparent much more easily in investment arbitration as compared to commercial 

arbitration. After all, the awards and decisions in investor-state disputes regularly become 

public,83 whereas commercial arbitration decisions regularly remain confidential. 

Moreover, it was difficult to explain such inconsistencies by differences in the applicable 

law. Unlike in commercial arbitrations that are rooted in a domestic legal system, the 

international law of investment treaties appeared too uniform to justify such different 

outcomes. 

The monographs on international investment law that had been published since 2007 all 

dealt with the theme of fragmentation as it emerged from these inconsistent *E.J.I.L. 

891  arbitral decisions. Almost paradoxically, however, mainstream international 

investment law literature did not perceive inconsistent arbitral awards as a fundamental 

problem, nor did it view it as an obstacle to the doctrinal reconstruction of substantive and 

procedural investment law. Instead, convergence in arbitral jurisprudence is the main 

theme of the numerous textbooks dealing with international investment law, even though 

the substantive law is enshrined in a myriad of bilateral treaties and implemented by 

one-off arbitral tribunals. 

This phenomenon can be studied, for example, in the particularly comprehensive treatise 

by Newcombe and Paradell on The Law and Practice of International Investment Treaties. 

One of the strengths of this book is its comprehensive historical introduction that traces 

meticulously the development of substantive investment law and the forms of investment 

dispute settlement. Furthermore, Newcombe and Paradell go much further than repeating 



    Page12 

the jurisprudence of investment tribunals but provide a detailed structure for how the 

different standards of treatment should be analysed. This structure is a welcome blueprint 

for analytically clear reasoning in investment arbitration. Finally, the authors regularly 

embed the discussion of the substantive standards in a broader public international law 

framework, explaining not only the investment treaty practice more generally, but also the 

customary international background, if any,84 as well as connections to how similar 

problems are dealt with in other specialized international legal regimes; for example how 

national treatment is viewed and interpreted in the WTO context.85 In their view, even 

though „IIA texts differ in many important respects, … they are also remarkably similar in 

structure and content‟.86 

Convergence is also the main theme of McLachlan, Shore, and Weiniger's International 

Investment Arbitration. In a typical common-law approach, they focus primarily on the 

jurisprudence of investment treaty tribunals and understand it as an expression of „the 

principles which apply in the application of the general standards found in investment 

treaties‟.87 While their approach, as the title suggests, seems to come primarily from a 

commercial arbitration perspective, the book is firmly grounded in public international law. 

In fact, McLachlan, Shore, and Weiniger „see[k] to marry the twin influences in this field of 

both arbitration and public international law. It brings together guidance from the 

applicable general international law with the specific consideration of the concepts in 

arbitral awards in order, by close analysis, to elucidate the meaning and application of 

those key common terms.‟88 The analysis they deliver, however, is not primarily 

descriptive. Instead most awards are discussed critically and assessed against their public 

international law background, including the law of sources and principles of treaty 

interpretation. On this basis, they expound a principled approach to resolving problems in 

investment treaty arbitration that gives rise to a „common law of investment protection, 

with a substantially shared understanding of *E.J.I.L. 892  its general tenets‟.89 With this 

purpose, McLachlan, Shore, and Weiniger manage to deliver a convincing account that 

general principles of investment law exist despite the occurrence of inconsistent decisions 

on a number of questions. 

The existence of principles of international investment law is also a central claim of Dolzer 

and Schreuer's monograph,90 written by two public international law veterans in the field. 

Like the other works discussed, its principal approach is to understand the substantive law 

primarily as a function of the practice of arbitral tribunals and the way they have 

concretized the often vague standards of international investment law. Unlike other 

monographs, Dolzer and Schreuer only rarely provide commentary on some of the 

inconsistent and hence controversial interpretations of standard investors rights.91 In 

choosing to give an objective account of existing conflict in investment jurisprudence, the 

book remains in the tradition of a treatise that attempts to describe, order, structure, and 

classify rather than develop an independent normative theory of the principles of 

international investment law. This objectivity, as well as its brevity, is the strength of 

Dolzer and Schreuer and has made this book one of the most cited by investment tribunals 

and domestic courts, including for example the German Constitutional Court.92 Jeswald 

Salacuse, finally, also argues for the emergence of international investment law as a 

unified system, couching his analysis into an approach inspired by regime theory, which he 

borrows from international relations scholarship.93 

Convergence, however, is not only a recurrent theme in the literature on substantive 
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investment law. It is also what arbitral tribunals should strive for, and largely achieve, in 

interpreting and applying the procedural law applicable to investment arbitrations. This is 

all the more surprising as investment claims can be brought in many different arbitral fora. 

Uniformity and convergence thus are, beyond all technicality of a book on procedural law 

written for investment arbitration practitioners, the themes of Zachary Douglas' The 

International Law of Investment Claims. By analysing the decisions of investment treaty 

tribunals on matters of jurisdiction and admissibility, this work contributes greatly to a 

better understanding and a consistent application of the often very vague rules governing 

questions of jurisdiction and procedure in investment treaty arbitration. These provisions, 

as Douglas points out, are „small in number and general in prescription in the texts of 

investment treaties‟.94 

While Douglas views investment treaty tribunals as entrusted to develop these rules on an 

‘ad hoc and incremental basis‟, tribunals do not enjoy ‘carte blanche’, but must develop the 

procedural law so that „the rules [are] fair and just and the system for the resolution of 

investment disputes [is] internally coherent and sustainable for the *E.J.I.L. 

893  duration of the treaty‟.95 Douglas thus develops in 13 chapters a total of 54 „rules‟ 

answering problems of jurisdiction and admissibility of investment claims. Even though one 

does not have to agree with every single rule Douglas suggests,96 and tribunals will 

certainly continue to struggle to settle on a uniform application of procedural norms, what 

emerges is no less than the perspective of a common law of investment arbitration despite 

the one-off nature of arbitration and the existence of multiple arbitral rules. 

As paradoxical as it may seem, international investment law is therefore emerging as a 

field characterized by convergence rather than fragmentation. This convergence has, as I 

have argued in The Multilateralization of International Investment Law,97 the effect that 

international investment treaties as a whole function largely in an equivalent way to a 

multilateral system of law, even though the governing law is enshrined in bilateral treaties 

applied and interpreted by one-off arbitral tribunals. The process of multilateralization does 

not just build on the conviction of arbitrators that they are acting within the confines of one 

legal discipline. Instead, the multilateralization of international investment law finds 

support in the substance and structure of investment treaty-making most importantly in 

the close textual resemblance of different BITs, the negotiation of these treaties based on 

model treaties, and the entrenchment of bilateral treaty-making in multilateral processes, 

in particular the coordination of foreign investment policies by the most important 

capital-exporting countries within the OECD and elsewhere.98 Furthermore, 

most-favoured-nation clauses in investment treaties have a significant effect in levelling 

differences in investment treaty protection.99 Broad possibilities for treaty-shopping, 

finally, also have the effect of raising investment protection in a given host state to a 

uniform level.100 Substantive investment law and the institutional framework in which 

investment treaties are negotiated therefore contain nuclei of a multilateral order for 

international investment relations, even though truly multilateral investment treaties that 

grant the same level of substantive investment protection worldwide have not been 

accepted by the majority of states, capital-importing or capital-exporting.101 

In conclusion, from an internal point of view, fragmentation of international investment law 

is not perceived as a problem. Instead, the community of international investment lawyers 

is sufficiently close-knit and held together by common institutions despite the sometimes 

different approaches of those with a public international law background and those with a 
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commercial arbitration background. One concern that exists irrespective of the 

professional socialization of writers on international investment law, however, is that much 

of the writing is done by authors who themselves are *E.J.I.L. 894  involved in investment 

treaty arbitrations. Although this ensures the practical relevance of the topics addressed, 

and accounts for the sensitivity for current concerns and the richness of practical insights, 

it also constitutes a potential obstacle for independent and clear positioning as conflicts 

between academic analysis, political appraisal, professional interests, and arbitral 

independence are undoubtedly numerous. Thus, many writers are either limited by rules of 

professional ethics in taking a stance on certain issues, or at least exercise prudence in 

making more principled statements, which may cast their independence and impartiality in 

actual proceedings into doubt,102 or may negatively affect future appointments. From the 

perspective of scholarship, this compromises the doctrinal development of international 

investment law. 

 

 4 Contestations and Scholarly Responses: Public Law Approaches to 

International Investment Law  

The increasing practical importance of international investment law and investment treaty 

arbitration was not viewed positively by all those involved and affected. Instead, starting 

early after the first arbitral awards were handed down, critical voices arose because of the 

interpretations of those treaties by arbitral tribunals. Criticism not only occurred in political 

discourse and state practice, but also gained momentum in academic writing, most notably 

with several authors pointing out, and criticizing, the considerable governance impact of 

investment treaties and investment arbitration on domestic law- and policy-making. This 

has given rise to a vivid debate about a „legitimacy‟ crisis in international investment law. 

To a large extent this debate is connected to the influx of yet another group into 

international investment law, namely lawyers with a background in, or affinity to, public 

law. Several of them are engaged in a project of fundamental contestation of international 

investment law. Others merely aim at drawing on public law to enhance the legitimacy of 

international investment law or use the language of public law to explain its functioning. 

Their common perspective is to understand investment law and arbitration not solely as a 

dispute settlement mechanism but as a form of global governance. 

 

 A The Legitimacy Crisis in International Investment Law 

The process of contestation of international investment law was first and foremost a 

process of negative reactions of states and NGOs to decisions by arbitral tribunals *E.J.I.L. 

895  that were considered to interpret investment treaties as overly restrictive of state 

sovereignty or that had resulted in seemingly excessive damages awards.103 Independent 

of the problem of inconsistent decisions delivered in investment treaty arbitration, the 

concern most worrying for states and NGOs was whether investment treaties and 

investment arbitration left sufficient leeway to act in the public interest and to pursue 

self-determined national policies. The cases relating to the Argentine economic crisis,104 

but also several NAFTA disputes in which investors challenged what the respondent state 

argued to be legitimate regulatory action to protect the public interest, such as the 

protection of public health, the environment, or labour standards,105 raised the concern 
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about how much „regulatory space‟ investment treaties left. 

As a result of these cases, and fuelled by critical policy work of NGOs,106 a backlash 

against investment arbitration was quickly noticeable in state practice.107 In particular the 

United States showed adverse reactions to some of the broad interpretations of investors' 

rights, especially once it had realized that NAFTA could turn against it.108 This had had 

direct influence on the remodelled 2004 US Model BIT, and subsequent investment treaties 

the US concluded, which included stricter language, inter alia, on the concept of indirect 

expropriation and the fair and equitable treatment standard.109 Some capital-importing 

countries were even more radical, either by withdrawing from the ICSID Convention, like 

Bolivia and Ecuador,110 or by terminating investment treaties.111 But also other 

countries, including Norway, South Africa, and Australia, are reconsidering their 

investment *E.J.I.L. 896  treaty policies.112 The backlash may receive further support 

from the European Union (EU) which, having been granted an exclusive competence 

concerning foreign direct investment under the Lisbon Treaty,113 is currently reviewing its 

foreign investment policy in light of criticism the system has received.114 Furthermore, the 

new competence puts the future of independent foreign investment policies of the Member 

States, as well as the continued application of investment treaties already concluded by the 

Member States, into question.115 

The negative reactions of states to some investment treaty awards have fuelled a 

considerable amount of literature intimating that international investment law may be in a 

veritable „legitimacy crisis‟.116 The current backlash in state practice and the issue of the 

system's legitimacy in the literature are above all due to the insight that international 

investment treaties are not just political treaties signalling a state's good will to promote 

and protect foreign investment, but obligations under international law that are 

implemented by a powerful enforcement mechanism in the form of investment treaty 

arbitration. Furthermore, arbitration not only has the effect of settling disputes but also of 

concretizing and further developing investment law in a treaty-overarching manner. 

Investment treaty arbitration, in other words, functions as a mechanism of global 

governance that has, compared to the earlier inter-state system, a more immediate impact 

on domestic law- and policy-making. Yet, in state practice, by and large, the current 

process is not one of fundamental contestation, as was the debate about the establishment 

of a New International Economic Order. Rather, it is a process of recalibration or 

fine-tuning of investment treaty obligations, in which states express concern about the 

shrinking of domestic policy space caused by *E.J.I.L. 897  the application of vague 

standards of investment protection by international arbitrators who exercise significant 

interpretative powers.117 

 

 B The Advent of Domestic Public Law Approaches 

The transition from a North-South to a public-private perspective118 is also reflected in the 

literature where the dominant concern became, on the one hand, the appropriate balance 

between investors' rights and state powers and, on the other, the question of who can 

strike that balance, states or arbitral tribunals. Major impulses in this respect, however, did 

not come primarily from within mainstream international investment law, but from 

scholarship that understood international investment law as a form of public law. This 

scholarship underscored the functional equivalence of international investment law and 
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domestic public law, namely to enshrine rights of private actors and thereby to restrict 

government action; it also drew analogies between investment treaty arbitration and the 

adjudication of public law disputes in domestic administrative or constitutional courts.119 

Initially, public law approaches looked at international investment law predominantly 

through a domestic public law lens. They were fundamentally critical of international 

investment law and investor-state arbitration, and perceived it as a threat to domestic 

constitutional values and processes. The resulting scholarship was undoubtedly triggered 

by the NAFTA arbitrations against Canada and the United States, but it criticized 

international investment law as a whole. In fact, the principal proponents of this 

perspective are the Canadian scholars Gus Van Harten and David Schneiderman. Both of 

them can be credited with first realizing the governance aspects of international 

investment law and its significant impact on domestic public law. 

Van Harten was the first to argue that investment treaty arbitration was not commercial 

arbitration but „a mechanism of adjudicative review in public law‟,120 because the state's 

consent to arbitration was an act under public law and the subject-matter of the disputes 

concerned „the state's relationships with individuals who are subject to the exercise of 

public authority by the state‟.121 Yet, according to Van Harten, the institutional structure 

of arbitration as a review mechanism is ill-suited to a system that performs public law 

adjudicatory functions. He argues that „the lack of security of tenure of arbitrators in a 

one-sided system of state liability, in which only investors bring the claims and only states 

pay damages for breach of the treaties, makes the adjudicator dependent on prospective 

claimants and thus biased, in an objective *E.J.I.L. 898  sense, against respondent 

governments‟.122 This, in his view, is not in conformity with the „basic hallmarks of judicial 

accountability, openness, and independence‟.123 He accordingly suggested that 

arbitration should be replaced by an international investment court with tenured judges 

whose decision-making, Van Harten argues, would be more balanced in aiming to reconcile 

investors' rights and state regulation in the public interest.124 While arbitration may be 

acceptable in a commercial context, where deficits in the governing law or dispute 

settlement affect only the parties to the dispute, it is not acceptable, in Van Harten's view, 

in the public law context, where the legality of a state's exercise of public power is reviewed 

under standards crafted by international arbitrators who are appointed by the disputing 

parties and have no genuine legitimacy. 

Schneiderman, a constitutional law scholar, equally presented a critical study of the 

international investment regime, focusing particularly on the strictures that investment 

protection imposed on democratic choice. Like Van Harten, Schneiderman highlights the 

public law dimensions of international investment law, but goes further in pointing out the 

constitutional implications of the discipline. He observes that „patterns of protection 

codified in the investment rules regime resemble national constitution patterns, … more 

specifically … patterns of protection observable within US constitutional law‟.125 For 

Schneiderman, the strong protection of foreign investors „destabilize[s] the functioning of 

democratic processes, represented by other constitutional rules‟.126 Therefore, he 

suggested redirecting substantive international investment towards a stronger focus on 

protection against discrimination, instead of implementing standards of treatment that go 

beyond national treatment, and on strengthening investment insurance as an alternative 

instrument for protection against political risk.127 
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Schneiderman's and Van Harten's work aims at reforming substantive investment law and 

investor-state arbitration. More recently, both of them even advocate a return to domestic 

law and domestic courts in the foreign investment context.128 The core of the public law 

criticism, notably by Van Harten, is a mismatch between the private model of dispute 

settlement and its public law implications. While one can disagree with his premises and 

the concepts he basis his argument on,129 as well as the conclusions he draws from 

them,130 Van Harten's important contribution is to view international investment law 

through a different lens, namely that of a public law *E.J.I.L. 899  scholar who realized 

that investment treaty arbitration was more than dispute settlement, but implicated the 

exercise of governmental powers more generally and thus affected domestic public law 

significantly. Neither a commercial arbitration perspective nor classical public international 

law was sufficiently able to grasp that aspect of international investment law. The change 

in paradigm occasioned by the works of Van Harten and Schneiderman also put the 

legitimacy question of international investment law centre-stage. 

The internal discourse in international investment law perceived this critique largely as an 

outside perspective that did injustice to the concern of investment treaty arbitration and 

investment law to provide a neutral, independent, and impartial forum for the resolution of 

disputes between foreign investors and a host state outside the latter's own courts. Yet, 

mainstream international investment law only occasionally produced publications 

criticizing Van Harten's critique and defending the legitimacy of the system,131 so that 

judging by the numbers, voices critical of international investment may appear to be the 

predominant view. This lenience of mainstream investment law can prove problematic 

when new epistemic communities, such as EU lawyers at present, take an interest in 

international investment law and, from consulting the literature, get a distorted view about 

the general thinking of investment lawyers. 

 

 C Towards an International Public Law Perspective 

Not all public law approaches to international investment law, however, demand radical 

institutional reform or a recrafting of the substance of international investment treaties. 

While authors subscribing to a public law approach generally share the concern that pure 

commercial arbitration or public international law perspectives are not sufficiently sensitive 

to the governance impact of international investment law, they do not fundamentally 

question the current system. 

Santiago Montt's book State Liability in Investment Treaty Arbitration is a fine example of 

this approach. Synthesizing global administrative law and global constitutional law,132 

Montt understands international investment law as a „new form of global public law‟133 

with constitutional and administrative law implications in restricting government actions 

for the benefit of foreign investors. For Montt, the sum of international investment treaties 

constitutes a „virtual network‟ that constrains governments in ways that are comparable to 

domestic constitutions. This virtual network, Montt argues, has „the functional status of 

higher lawmaking’ that transcends ordinary politics and that involves „elements of direct 

effect, supremacy, and judicial review‟ because of the direct access of foreign investors to 

arbitration and the powers of those arbitral tribunals to review the legality of government 

measures.134 Structurally, the *E.J.I.L. 900  relationship between tribunals and states, 

in consequence, resembles that of the distribution of power between the judicial and 
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political branches of government at the domestic level.135 The uniformity of arbitral 

jurisprudence, in turn, is the expression not only of a „common legal practice‟,136 but a 

form of „constitutional jurisprudence‟.137 

Unlike the internal investment arbitration discourse, Montt also provides a justification for 

such a common practice. In his view, the uniformity of investment treaties was not a 

coincidence. Instead, states intentionally adopted similar, if not identical, treaties that 

were deliberately broadly formulated because they anticipated that future investment 

jurisprudence, not just on the treaty in question, but on BITs more generally, would 

concretize the vague standards and therefore increase the predictability of investors' 

rights. As Montt argues, „[b]ecause the resolution of cases depends on jurisprudential 

developments among international arbitral tribunals, the ultimate pay-off from BITs 

depends not so much on the text of treaties already concluded, but on the interpretations 

adopted among the collection of awards that we are just beginning to see‟.138 

Finally, Montt also comments on why an arbitral mechanism was chosen instead of a 

permanent investment court or an appeals facility.139 In his view, permanent institutions 

would pose the danger of developing the vague standards of investment law in a direction 

that was not in line with the expectation of states. Vagueness of the substantive law 

coupled with a one-off arbitral mechanism, in other words, reduced the risk of unwanted 

jurisprudential developments that were either too onerous or too lenient on state conduct. 

Montt thereby provides a strong argument that not only empirically explains why bilateral 

investment treaties are so similar, and why consequently arbitral jurisprudence has given 

convergent rather than divergent results, but also that arbitral jurisprudence should 

produce coherent interpretations of the standard investors' rights. 

The challenge for international investment law, in consequence, is not institutional change, 

as suggested inter alia by Van Harten, but an interpretation of investment treaties by 

arbitral tribunals that finds a proper balance between the interests of investors and that of 

host states. In order to find this appropriate balance, Montt suggests having recourse to 

comparative public law in order to develop a benchmark for the interpretation of the vague 

standards of investment protection.140 This approach, he argues, can be used to develop 

maximum standards of protection. Montt's normative claim is that one cannot assume that 

states, by entering into investment treaties, intended to impose standards of investment 

protection that were more onerous than the restrictions on government action in states 

with a developed administrative and *E.J.I.L. 901  constitutional system. Montt calls this 

link between the content of international investment treaties and comparative public law 

the „updated Calvo Clause‟,141 playing on the political claim forwarded by Latin American 

countries under the Calvo Doctrine that international law should not grant more protection 

to foreigners than national treatment under domestic law.142 While Montt's „updated 

Calvo Clause‟ acknowledges that the domestic law of the host state cannot be the 

benchmark for providing protection to foreign investors, he claims that international 

investment treaties also cannot be entirely detached from domestic law. 

Strikingly, Montt's view of international investment law is much more positive than that of 

Van Harten and Schneiderman. Unlike the latter, Montt has a truly international 

perspective and is not concerned about the domestic public law values of his home country, 

Chile. For him, investment treaties and arbitral jurisprudence are not a threat to domestic 

law, but an „instrument of global governance and expansion of the rule of law‟,143 provided 



    Page19 

the treaties are interpreted as imposing at a maximum the principles of public law found in 

developed countries. In so doing, investment treaties can positively influence the domestic 

laws of developing countries and increase the rule of law not only for foreign investors, but 

more generally.144 

Montt accordingly perceives international investment law as a form of international public 

law. His approach is thus in line with a broader movement in international investment law 

that stresses the constructive potential of public law thinking to address the legitimacy 

concerns in investment law by reconceptualizing international investment law and its 

dispute settlement institutions from the inside and expanding public law thinking into 

investment law, rather than demanding a return to domestic public law. Such a 

constructive approach is advocated, inter alia, in International Investment Law and 

Comparative Public Law, which I edited.145 Investment treaty arbitration, in other words, 

does not need to be perceived as alien to public law, but can be understood as a 

prolongation of public law at the international level. Such a public law approach thus 

translates into a call that international investment law increasingly should draw on more 

sophisticated public law concepts that have developed in domestic legal orders or in other 

internationalized public law systems, such as the European Court of Justice, the European 

Court of Human Rights, the Inter-American Court of Human Rights, and the WTO. An 

appropriate method for rethinking international investment law in this perspective is 

making use of comparative public law. This method, which also starts to resonate in 

investment treaty practice,146 can *E.J.I.L. 902  strengthen the outcome-legitimacy of 

investment treaty arbitration, inter alia by helping to develop a jurisprudence that strikes 

an appropriate balance between the public interest and private investors' rights. 

Similar views stressing the governance function of international investment law and 

arbitration now also come to the fore in public international law scholarship. The focus in 

this context, however, is slightly different: the emphasis here is not on (domestic) 

regulatory space but on the interaction between international investment law, general 

public international law, and other specialized international legal regimes, such as 

environmental law or human rights, and the concern about legal fragmentation. The book 

edited by Pierre-Marie Dupuy, Francesco Francioni, and Ernst-Ulrich Petersmann on 

Human Rights in International Investment Law and Arbitration is the first monographic 

publication that endorses this perspective by exploring in 24 contributions the relationship 

between investment law and human rights. The contributions, while pointing out certain 

tensions, stress the many commonalities of the effect of both fields to restrict government 

action for the benefit of private individuals. 

Thus, instead of viewing investment law and human rights primarily as protecting opposite 

interests, the book understands both disciplines as part of the same endeavour, namely 

aiding the administration of justice in a global community. Even more, both human rights 

and investment law make use of similar interpretative techniques to avoid conflicts with 

other international legal obligations and domestic constitutional values, most importantly 

by having recourse to proportionality analysis and balancing. Accordingly, investment law 

and human rights law, the book suggests, have constitutional dimensions in a system of 

multilevel constitutionalism. Petersmann's conclusion is therefore radically different from 

Schneiderman's. For Petersmann, „[r] ather than undermining constitutional democracy, 

IEL [i.e., international economic law] and multilevel judicial protection of rule of law are 

preconditions for individual and democratic self-governance in the globally interdependent, 
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worldwide division of labour among states and citizens with diverse self-interests and 

preferences‟.147 

International public law approaches react to the challenges international investment law is 

facing, because it increasingly functions as a mechanism of global governance that goes far 

beyond dispute settlement and that has a more immediate impact on domestic law- and 

policy-making than any other international legal regime. International public law thinking 

thus helps to counter concerns about fragmentation arising out of the specialization of 

international investment law in two directions: first, in relation to other international legal 

regimes by stressing the commonality that exists between them and international 

investment law; and, secondly, in relation to domestic public law by drawing on the 

methods and solutions more sophisticated domestic public law systems have developed to 

resolve the tension between private rights and public interests. International public law 

approaches thus fill a blindspot that both commercial arbitration and traditional public 

international law approaches leave. 

 

 *E.J.I.L. 903  5 Future Challenges  

International investment law not only exists in practice, but has become an important topic 

for scholarly reflection and a subject of teaching in law schools around the world. It has 

established itself as a specific discipline of international law that is at par with other 

specialized areas, such as WTO law, human rights, or environmental law. It is no longer an 

esoteric topic open to only a few specialists, but has reached the mainstream of 

international law and may even have repercussions on the further development of general 

international law.148 Currently, the most important debates in international investment 

law centre on questions about the nature and function of international investment law and 

investment treaty arbitration as well as the problem of inconsistencies and regulatory 

space. The discourse in this context develops against the background of the different 

epistemic communities engaged in international investment law, namely public 

international law, commercial arbitration, and public law approaches, both domestic and 

international. In fact, most of the big topics crystallized because public international 

lawyers and public law approaches stressed the governance impact of international 

investment law and challenged the typical commercial arbitration perspective that 

investment arbitration was exclusively an instrument of dispute resolution. This change in 

perspective brought questions to the fore about the legitimacy of a system in which arbitral 

tribunals concretize and develop international investment law with global importance. 

While international investment law has become a specialized sphere that has its own 

institutions and special discourses that are not always immediately accessible to outsiders, 

mainstream discourse on investment law does not present too many concerns about the 

negative sides of specialization and autonomization. Instead, the internal discourse on 

investment law appears rather receptive to outside views. It is not hermetically sealed in 

relation to either public international or domestic law. In fact, investment law itself is a 

discipline that may be more open than other areas of international law in permitting 

different conceptual and methodological approaches. The increasing literature on 

international investment law and the diversity of approaches thus had its salutary effects in 

avoiding the dangers of specialization that Oscar Schachter had already warned of, namely 

that the findings and judgments of the specialists in their fields of expertise are virtually 
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unchallenged and largely unexamined by those outside those particular fields'.149 

Yet, the literature on international investment law faces considerable challenges itself: 

Above all, we are already facing a veritable literature flood that often either *E.J.I.L. 

904  reproduces the present discourse or presents ideas without connecting to existing 

internal or external debates. Although the increasing interest in investment law is to be 

welcomed, the consequence may be that publications either go entirely unnoticed - some 

rightly, some wrongly - or lead to side discourses that fragment the discipline itself. There 

is, for example, an undeniable danger that the increased academic interest, including but 

not limited to PhD research, and available funding in the field produces literature that does 

not further, but mainly reproduces, the present discourse. This is partly due to the 

difficulties connected with assessing the relevance of research questions and methodology 

in a field that requires a solid grasp of a cross-section of rather diverse and complex legal 

areas, including private international law, public international law, commercial arbitration, 

and domestic public law. Furthermore, the perceived need, especially for academics, to 

publish or perish is an adverse incentive to engage in long-term observations of the 

discipline. Likewise, more and more conferences on international investment law, both 

academic and practice-oriented, involve the firm commitment to publish conference 

proceedings or other monographs without leaving room for the conclusion that no further, 

or no immediate, publication is needed. Overall, this adds to a flood of literature that is not 

focused primarily on quality. 

Notwithstanding this, there is still ample room for innovative scholarship in international 

investment law. Of particular value would be monographs that work with comparative and 

interdisciplinary methods. Such approaches are able to bring outside legal and other 

scientific expertise into international investment law; they can show to what extent 

investment law conforms to, or diverges from, the architecture of general or special 

international law; by which economic and political interests it is influenced; and whether it 

operates satisfactorily in serving the competing interests involved. Both cross-regime 

analyses and comparative law approaches thus have significant potential. Similarly, the 

legal history of international investment law, in particular the practice of investment 

dispute settlement during the nineteenth century and the first half of the twentieth 

century, is still not sufficiently explored.150 Finally, making use of social science 

methodology, including empirical151 and economic analysis,152 promises to shed light on 

many aspects of international investment law that still remain in the dark. 

Furthermore, we still lack doctrine in a significant number of areas that can help structure 

the interpretation and application of many of the central provisions in *E.J.I.L. 

905  investment treaties independently of the growing number of cases.153 While it was 

still easily manageable to keep up with the case law on all issues relevant for international 

investment law a few years ago, this becomes more and more difficult the more the 

number of decisions grows. Doctrine could make a significant contribution to managing this 

task, and thus prevent the internal fragmentation of international investment law. Yet, 

doctrine in international investment law cannot content itself with merely describing past 

jurisprudence, but has to be pro-active in seeking to develop solutions for yet unresolved 

legal issues that may come up in investment treaty arbitration some time in the future.154 

Ultimately, this will require a deeper analysis of the underlying legal principles and their 

normative explanations and justifications without losing touch with the need for application 

in practice. 
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Finally, we need a certain re-politicization of international investment law, meaning a 

discourse about the different political preferences of those engaged in practice and 

scholarship. Currently, most authors engage little in debating the economic, political, and 

ideational assumptions they make about the relationship between the state and individual 

economic actors, or, more generally, between the state and the economic system in a 

globalized world. Instead, what we see more often is that authors merely declare a 

preference for certain jurisprudence over other on seemingly technical grounds, although 

that legal preference is driven by more fundamental political preferences about the 

desirability of international investment law, the relationship between states and investors, 

and the function of investment treaty arbitration. What we need much more instead is a 

value discourse, in which the different underlying role models of the state-market 

relationship are discussed and laid out openly. This may be the most important step in 

helping to alleviate what appears as legal fragmentation but which in essence reflects 

different conceptions about the nature of international investment law and its place and 

objective in the process of globalization. 
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