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1. Introduction

Online Dispute Resolution (ODR) refers to the use of Alternative Dispute Resolution (ADR)1
mechanisms over the internet.2 ODR methods can be used to deal with both offline- and
online-related disputes. The idea of using ADR mechanisms "online", as opposed to
"offline", appears to have arisen in the 1990s.3 During that decade, some of the most
noticeable ODR services were provided by: (1) the Virtual Magistrate Project4; (2) the
Online Ombuds Office (000)5; and (3) the Online Mediation Project.6 These projects were
originally developed under the auspices of various institutions, including the American
Arbitration Association (AAA) and the National Center for Automated Information Research
(NCAIR).

Within a short period of time, dispute resolution professionals?7 realised that there were
possibilities for considerable expansion of this burgeoning field.8 In 1997, Professors Ethan
Katsh and Janet Rifkin founded the National Center for Technology and Dispute Resolution,
which "supports and sustains the development of information technology applications,
institutional resources, and theoretical and applied knowledge for better understanding
and managing conflict".9 Four years later, the first book in the field of ODR was written.10
Later on, the area of ODR started to be explored by institutions such as the US Federal
Trade Commission, the US Department of Commerce, the Hague Conference on Private
International Law, the Organization for Economic Cooperation and Development, the
Global Business Dialogue, the World Intellectual Property Organization, and the European
Union.11 In the European Union, in particular, legislative measures have tended to favour
the utilisation of ODR mechanisms.12 Examples include the Directive on Electronic
Commerce art.17 and the Directive on certain aspects of Mediation in Civil and Commercial
Matters Recitals 8 and 9. Further, in the area of consumer law,13 both a new Proposal for
a Regulation on Online Dispute Resolution for Consumer Disputes and a Proposal for a
Directive on *Arbitration 258 Alternative Dispute Resolution are currently being
discussed.14 These proposals are intended to improve the functioning of the retail internal
market and enhance redress for consumers.

In principle, ODR mechanisms are expected, among other things, to "facilitate access to
justice",15 and should therefore be able to tackle some of the problems concerning the use
of offline dispute resolution mechanisms.16 It is believed that ODR could "resolve disputes
quickly and more efficiently" than the traditional methodsl17 but, to our knowledge, no
research has been reliably and skilfully conducted to back up this assumption. ADR
scholars have put forward various proposals aiming at developing an ODR system,18 and
during the last 10 years an important number of ODR services have been developed.19
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Within the vast array of ODR mechanisms, negotiation, mediation and arbitration appear to
be the most commonly practised.20

As the legal profession has begun to modernise its working practices with the aid of several
technological advances in computing and telecommunications,21 one may wonder whether
the utilisation of offline mechanisms will eventually be replaced by the employment of the
so-called ODR mechanisms. This article provides a concise explanation of the notion of
dispute resolution in cyberspace. It reviews some of the recent studies on the use of ODR,
especially the use of e-negotiation, e-mediation and e-arbitration, considers the issues
concerning the intricacies of settling and resolving disputes in cyberspace and concludes
that the idea of banishing offline dispute settlement and dispute resolution methods—in the
near future—is extremely unlikely ever to come true. *Arbitration 259

2. E-Negotiation

Negotiation is one of the most commonly practised forms of dispute resolution22 and,
probably, "one of the most basic forms of interaction".23 It is believed that "people
negotiate even when they don't think of themselves as doing so".24 Negotiation, in
essence, can be defined as any type of communication between two or more people with
the aim of reaching an agreement. For this, negotiation can be seen as an amicable, and
perhaps as a highly desirable, way of resolving disputes. With the advent of the internet,
this form of interaction, particularly within the dispute resolution arena and the legal
profession, has somewhat moved off the court corridors and polished offices of a law firm
on to the Web,25 which resulted in the advancement of the idea of electronically based
negotiations (e-negotiation).

The first research project in the area of negotiation via the World Wide Web (INSPIRE)
came into operation in 1996. This project was "[d]eveloped in the context of a
cross-cultural study of decision making and negotiation".26 Extensive experimentation
with INSPIRE prompted the design of several other e-negotiation systems (ENSs).27 These
systems together with decision support systems (DSSs) have been classified into several
categories, including planning systems, assessment systems, intervention systems and
process systems.28 Public awareness of both ENSs and DSSs, however, continues to be
very low and, therefore, it remains to be seen whether electronically based negotiations
that rely on these systems will gain widespread acceptance.

The notion of e-negotiation is inextricably linked with the concept of computer-mediated
communication (CMC).29 It is argued that CMC facilitates the interaction process through
the use of computers. The internet, without a doubt, has become one of the main means of
communication and information exchange. CMC through email, for example, is increasingly
commonplace. In 2011, corporate users sent and received approximately 105 email
messages per day, that is, 38,325 emails per year.30 New research would be needed to
determine how many of those email messages, if any, involved negotiations of some kind,
but in terms of *Arbitration 260 the effectiveness of e-negotiation—via email—it is
believed that it can "lead to misunderstandings, sinister attributions, and ultimately,
negotiation impasse".31

Research shows that email negotiations "1) increased contentiousness, 2) diminished
information sharing, 3) diminished process cooperation, 4) diminished trust, [and] 5)
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increased effects of negative attribution".32 Likewise, it has been proved that "resolving
conflict, or reaching consensus ... is better done face-to-face than electronically".33
Similarly, it has been demonstrated that "[m]ore face-to-face contact produces more
rapport, which in turn leads to more favorable outcomes for both parties".34 In a similar
vein, it has been pointed out that "[c]onventions of personal interaction that would apply in
a telephone call or a face-to-face [mediation] do not apply in cyberspace".35 Further
studies have shown that "information exchanged over electronic media such as e-mail is
less likely to be true".36

The great majority of the research in the area of e-negotiation through email37 cast doubt
upon the perceived advantages38 of electronically based negotiations over face-to-face
negotiations. In email communications, there is a likelihood that the parties will end up
misreading each other’s messages, and although one can say that further clarifications can
be given, and that this means of communication continues to expand and so on,39 no
research has been done to support the hypothesis that e-negotiations via email are—or can
be—more effective than face-to-face negotiations.

3. E-Mediation

E-mediation can be defined as a system-based—as opposed to a
face-to-face-based—mechanism in which an impartial third party called "the mediator"
facilitates the negotiation process between two or more people.40 Because e-mediation is
basically "[e-]negotiation carried out with the assistance of a third party",41 it can be said
that the arguments against the deployment of a system-based negotiation can be applied,
*Arbitration 261 mutatis mutandis, to the area of e-mediation.42 This is true for both
text-based and video-based systems.43 Despite this, a small minority believes that in
those cases in which it would not be appropriate to mediate face to face—e.g. when both
parties are emotionally charged, when it would not be cost-effective to bring both parties
together, when there is a huge power imbalance between the parties, etc—e-mediation
becomes an option.44

The first research project aimed at determining the "effectiveness" of e-mediation to
resolve online-related disputes, particularly the ones that arose out of eBay
transactions,45 was conducted towards the end of the 1990s. This project was developed
"based on the premise that mediators could adapt at least some skills and tactics used in
face-to-face practices to the online mediation process".46 Both the mediator and the
parties used email as a means of communication. Of 144 cases brought to mediation, only
50 of them, that is, less than 40 per cent were mediated successfully.47 Not surprisingly,
the project’s reliance on text was considered to be one of the drawbacks of email as a
primary form of interaction.48

The average internet user is possibly well equipped for being involved in online mediation
sessions via email, chat room, instant messaging, etc.49 These systems have somethingin
common—they allow people to exchange written messages with one another over the
internet. Nevertheless, written language does not "always convey the complete meaning of
what an individual is trying to communicate".50 A detailed examination of the relevant
literature reveals that

"the most influential linguistics of the first half of the [twentieth] century ... went out of
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their way to emphasize the primacy of spoken as opposed to written language, relegating
the latter to a derived secondary status".51

Such a distinction between written and spoken language may impinge upon both the
effectiveness of the levels of communication52 and, more importantly, the outcome of a
virtual mediation. *Arbitration 262

4. E-Arbitration

E-arbitration may be defined as "an electronic version of offline arbitration".53 It
encompasses everything from the "online arbitration agreement" to the "online arbitral
award".54 Generally speaking, in light of the principle of party autonomy, the validity of
online arbitration is not an issue.55 In the international context, however, a number of
concerns have been raised regarding the validity of not only online arbitration
agreements56 but also online arbitral awards,57 especially, within the meaning of the New
York Convention (NYC).58 It has been posited that the NYC was adopted "at a time when
the drafters could not foresee that [both arbitration agreements and arbitral awards] could
take other than a physical form".59 Therefore, one can only speculate that the courts
will—in due course—agree that online arbitration agreements and online arbitral awards
satisfy the formal requirements of the NYC.

At the time of writing, there are no "universally accepted rules ... governing [online
arbitration proceedings]".60 Such proceedings are certainly taking place, although no
comprehensive statistics on e-arbitration appear to have been published.61 In online
arbitration, the parties, the arbitral tribunal, experts and witnesses are expected to make
use of electronic devices to take part in the arbitral proceedings. This involves the use of
sophisticated software and hardware devices.62 The existing systems, however, have
been criticised on the basis that they can only deal with "very restricted classes of disputes,
a simplified or basic arbitration process, the start of the process before variations become
necessary [and] the process used by a single arbitration provider".63

Some argue that e-arbitration "significantly reduces the transaction costs of dispute
resolution” [italics added],64 and this might be true in some cases, but no research has
been *Arbitration 263 done on the costs of e-arbitration as opposed to offline
arbitration. In general, it can be said that third-party decision-making is potentially more
expensive than joint decision-making.65 Research shows that, in the area of international
arbitration, for instance, most of the costs are associated with both arbitral and legal
fees,66 and it remains to be seen whether arbitrators and legal representatives would be
prepared to make a substantial reduction to their fees when conducting arbitrations online.

In terms of the appropriateness of online arbitration, it has been said that it is "particularly
appropriate with respect to simple fact patterns and small claims".67 Hence, online
arbitration may appeal to the users of small claims and documents-only arbitration
schemes, but definitely not to the users of "international arbitration", where complex
issues and large amounts of money are at stake.68 This is probably one of the reasons
behind the perceived "virtual arbitration’s low attractiveness" within this area.69 It might
be that e-arbitration needs to develop further before a full assessment of its efficiency can
be undertaken,70 but it is unlikely that "international arbitration", in particular, would ever
take place entirely online.71
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5. Conclusion

Despite some optimistic predictions about ODR’s potential to coalesce—on a level playing
field—with the traditional methods,72 it is still too early to predict what the future of ODR
might be.73 The virtues of technological advances in the area of dispute resolution have
perhaps been overestimated. ODR is just "another" option,74 and in some cases it might
even be the best option, but it is definitely not a panacea. States’ dispute resolution
machinery is a complex system75 that cannot be replaced with "faster microprocessors
and larger memory boards".76 Dispute resolution mechanisms, in general, are a means of
maintaining social order.77 These mechanisms are intended to deal with conflicts and
disputes—on the *Arbitration 264 basis of the rule of law78 —and it is doubtful that such
a function can be fully and effectively performed in cyberspace.
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