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Facilitating cross-border mergers and acquisitions has long been one of the objectives of Euro-
pean company law directives and regulations. This short essay shows that the current European le-
gal framework unnecessarily raises the transaction costs incurred when the acquirer aims both to
obtain one hundred percent of a company's shares and to preserve the acquired company as a sepa-
rate entity. Higher transaction costs result from the limited availability of the squeeze-out right. In-
stead of proposing to extend such right, which would be politically contentious, the solution pro-
posed here is for a directive requiring member states to allow companies to execute acquisition
transactions via a "compulsory share exchange.' This is a transaction form in which the acquiring
and the target companies agree that the target shareholders will receive shares in the acquiring
company in exchange for their shares. This essay will show that a subset of the rules applying to

cross-border mergers would be sufficient to regulate such transactions.
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TEXT:
[*542]

1. Introduction

A long-standing and persistent aspiration of European law has been to facilitate cross-border
mergers and acquisitions. Various European Union directives and regulations regarding companies
and taxes have been adopted for this purpose in the last three decades, from the Merger Tax Direc-
tive of 1990 and its subsequent amendments nl to the European Company Statute n2 and the
Cross-Border Merger Directive. n3

However, the process to be followed to execute a cross-border merger can be cumbersome and
costly, n4 discouraging at least some potential M&A transactions. This discouragement is especially
the case with mergers between a company incorporated in a jurisdiction providing for worker rep-
resentation on the Board of Directors and [*543] one incorporated in a jurisdiction that does not
provide for the same level of employee participation. Such companies have to engage in potentially
lengthy labor negotiations, with parties bargaining in the shadow of pro-labor rules that will govern
if no deal can be struck. n5 The justification for such worker protection measures is to ensure that
cross-border mergers are not mechanisms used by companies to get rid of co-determination imposed
by their jurisdictions.

Well aware that "a number of issues have been identified as a potential source of uncertainty
and complexity,” the European Commission plans to consider "the appropriateness of amendments

to the Directive on cross-border mergers." n6é
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The purpose of this essay is to show that, as a complement to well-advised efforts at simplifying
the current regime for cross-border mergers, a business combination form well-known in U.S. cor-
porate law, the compulsory share exchange, could be made available to all European companies to
facilitate cross-border M&A activity.

In a compulsory share exchange, n7 the acquiring company would offer to exchange its own
shares for shares of the target that it does not already own. The difference between this transaction
form and a share-for-share tender offer would be that the target and the acquiring companies'
shareholder meetings would vote on the transaction and, if approved, even the dissenting target's
shareholders would participate in the exchange. As a result of the transaction, the target company
shareholders would become shareholders of the acquiring company (in a measure determined ac-
cording to the exchange ratio approved by both companies) and the acquiring company would ob-
tain one hundred percent of the acquired company's shares.

[*544] Because a compulsory share exchange, as explained below, would leave worker (and
creditor) rights unscathed, lawmakers may regulate this business combination form without requir-
ing companies to undergo some of the cumbersome procedural steps that are currently mandated for
cross-border mergers.

To understand why a similar business combination form would be useful, let us categorize
M&A transactions into three categories depending on the degree of economic and legal integration
between the combined entities that the acquiring party is interested in achieving.

If the acquiring party only intends to gain control over a company situated in another member
state, all it has to do is acquire a majority of its shares, whether through private negotiations (fol-
lowed by a mandatory bid if the acquired company is listed and the relevant ownership threshold is

crossed n8) or via a voluntary offer for all or a majority of the shares (again, in the latter case, fol-
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lowed by a mandatory bid for the remaining shares, if the mandatory bid threshold is crossed). We
can call this first category of transactions partial acquisitions: though the acquirer, due to mandatory
bid obligations in listed companies or tag-along clauses in the privately held company setting, may
end up with one hundred percent of the shares, the acquirer's main goal is to achieve a majority (or
even a working control) stake.

In other instances, the acquirer aims to gain complete control over the acquired company, i.e., to
end up with one hundred percent of the shares. The acquirer may want total control for a variety of
reasons. One hundred percent ownership at the subsidiary level rules out the possibility of conflicts
of interest with minority shareholders, and therefore any kind of limitations to parent-subsidiary
transactions arising from minority shareholder protection rules. n9 It also rules out any other possi-
bly costly [*545] intrusions in the subsidiary's management via the exercise of minority rights by
a vociferous holding-out shareholder. n10

In the same circumstances, it may also be the case that the acquirer cannot, or would rather not,
achieve one hundred percent ownership via a merger of the acquirer company and the target. Such a
merger might be too difficult to execute or excessively costly. For example, a strong creditor may
have a covenant granting it a veto over change-of-control transactions and gaining its consent may
be costlier in the event of a full-blown merger. The merger may also have negative tax conse-
quences: in fact, the Merger Tax Directive has only partially achieved tax neutrality so far. n11 In
addition, maintaining a wholly owned subsidiary may be politically sensitive; for instance, in a
situation where nationalistic opposition mounts against the M&A transaction, preservation of the
national entity would ease political concerns. Maintaining a [*546] separate subsidiary may have
the advantage of leaving workers' rights untouched and therefore allow the acquirer to skip labor

negotiations that, in the worst case scenario for the acquiring company's owners, may lead to ex-
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tending labor participation rights to its own employees. Further, the acquirer may want to keep the
acquired company's liabilities separate from its own. n12 And, finally, there may be national or EU
rules requiring notification to customers or other stakeholders of any change in the identity of the
supplier of goods or services, which is what happens when the acquired company is merged into the
acquiring one or becomes part of a new entity via a merger. n13 We can call this second category of
transactions - in which the acquirer aims at total ownership but cannot, or would rather not, engage
in a merger - "one hundred percent acquisitions.'

Finally, there may be instances in which the acquirer pursues not only one hundred percent
ownership, but also complete integration, including from a legal entity point of view. The motiva-
tions may be tax-related, labor law-related, n14 regulation-related, n15 or more broadly busi-
ness-related. These instances make up the third category: merger transactions.

This essay shows, first, that the current EU framework is ill-equipped to facilitate one hundred
percent acquisitions. Acquirers are pushed to either buy out hold-out minority shareholders at a
higher price or engage in a costlier cross-border merger. In either case, the legal framework may
prevent some cross-border merger deals from going through. And it will impose higher transaction
costs on those deals that will go through all the same.

[*547] A set of rules enabling companies to enter into a compulsory share exchange, a busi-
ness combination form hitherto unavailable in most European jurisdictions, is thus proposed here to
facilitate one hundred percent acquisitions.

Part 2 describes the practical problems with one hundred percent acquisitions and the compul-
sory share exchange solution to them. Part 3 explains what rules would be necessary and sufficient
to ensure minority shareholders and other stakeholders protection in compulsory share exchanges.

Part 4 sums the essay up.
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2. The Problem and the Solution

An acquirer interested in obtaining one hundred percent ownership of the acquired company may
have a hard time achieving its goal.

If the target company is privately owned, a minority shareholder may hold out and refuse to sell
his or her shares to the acquirer unless he or she receives a higher price than that offered to other
shareholders (which may lead all of them to hold out for a higher price). The problem can be solved
by entering into a merger agreement with the target company, in which case a majority of share-
holders will force the minority shareholders to become shareholders of the combined entity under
the same conditions as the majority. n16 But, for the reasons explained in Part 1, a full-blown
merger transaction may not be an attractive, or even viable, route for the acquirer. n17

If the target company is listed, a minority shareholder or a group of minority shareholders coor-
dinating among themselves may refrain from tendering their shares to the bidder. If the hold-out
shareholders own more than a given percentage of shares, the acquiring company will not be able to
squeeze them out, i.e., to force them to sell their shares at a price usually equal to or not much
higher than the bid price. The threshold above which an acquirer can force a squeeze-out is in fact
very high: ninety or [*548] ninety-five percent of the shares, n18 depending on how member
states have implemented the Takeover Bids Directive. n19

The only way to get rid of minority shareholders, other than through a merger, would be to
reach an agreement at a sufficiently high price for the remaining shares. Whenever the situation is
such that the market knows that a merger is not a practical solution, e.g., for political reasons, the
likelihood of hold-outs by shareholders aggregating more than five or ten percent of the shares will

be high. Anticipating this hold-out, the acquiring company may make the bid conditional upon ac-
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ceptance by shareholders representing at least ninety or ninety-five percent of the shares. But, even
in that case, it may not be prohibitively costly for a hedge fund to build a stake higher than five or
ten percent and negotiate better terms for all shareholders or (when this does not violate the best
price rule n20) for itself alone.

Of course, an easy way to solve the problem outlined here would be to make the squeeze-out
remedy more easily available in cases of acquisitions via a takeover bid. This could be done either
by lowering the ninety percent minimal threshold in the Takeover Bids Directive, or by amending
the Merger Directive and the Cross-Border Merger Directive so as to make cash-out mergers avail-
able under EU law, similar to the United States. n21 The [*549] problem with this alternative
solution is that, in Europe, the squeeze-out remedy is highly controversial, with legal scholars on
the continent even doubting its consistency with constitutional principles on takings of private
property. n22 A proposal to amend the Takeover Bids Directive to lower the threshold for the
squeeze-out remedy, say, to seventy-five percent of the outstanding shares, even if it went together
with rules aimed to effectively rule out pressure to tender in takeover bids, n23 would hardly fly.
n24 Similarly, [*550] the idea of cash-out mergers would raise the same kind of opposition.

A compulsory share exchange would have the advantage of putting the dissenting shareholders,
once the transaction is executed, in exactly the same position as shareholders dissenting from a
merger proposal. n25 In other words, its effects (and, as proposed below, its safeguards for minority
shareholders) would be the same as found in a merger, a business combination form that is tradi-
tionally accepted and regulated within European jurisdictions and by the EU itself.

Further, strictly as a matter of European law, simply lowering the squeeze-out threshold in the
Takeover Bids Directive would not cover situations in which the acquiring company only becomes

interested in obtaining one hundred percent ownership well after having gained partial control (for
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instance, because it would make sense initially, if only for political reasons, to retain a local share-
holder base). In fact, the squeeze-out remedy in the Takeover Bids Directive is limited to situations
in which someone has launched a bid to obtain control of the company; if a bid is launched by
someone already holding a majority of the shares, that bid does not qualify as a takeover bid as de-
fined by Article 1 in the Directive, and hence Article 15 does not apply. n26 The only alternative in
such a case would be to execute a full-blown merger.

As anticipated, a different, and more politically palatable, way to facilitate one hundred percent
acquisitions would be for the EU [*551] to make the compulsory share exchange available as a
cross-border M&A transaction form. At present, among European jurisdictions, a similar business
combination form is only available in the United Kingdom and Ireland n27 and limited to transac-
tions involving domestic companies. n28 In the United Kingdom, what we call the compulsory
share exchange is known as a “transfer scheme™ n29 and is regulated as a scheme of arrangement.
This means it is subject to rules that, according to British commentators, are overall less cumber-
some than those imposed by the Cross-Border Merger and the Merger Directives. n30

A compulsory share exchange can be described as a transaction in which the acquiring company
(A) and the target company (T) n31 agree that all the shares in T that A does not already own will
be transferred to A, while T shareholders will receive shares in A in an amount determined accord-
ing to an agreed upon exchange ratio. n32 Other than in a tender offer, T shareholders would not
[*552] have a choice on whether to accept A's offer; acceptance or rejection would in fact be col-
lective, in the form of an approval by the shareholder meeting of T (and A). Other than in a merger,
once the transaction is executed, T would survive as a newly one hundred percent-owned subsidiary

of A.
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In friendly acquisition settings, the compulsory share exchange can work as a single-step trans-
action, where the acquiring company approaches the target management (or controlling sharehold-
ers) and a business combination of this kind is agreed upon. In hostile acquisition settings, the ac-
quirer may use the compulsory share exchange, duly anticipated in the offering document, as a sec-
ond-step transaction to be executed once control is obtained via a takeover. In either case, minority
shareholders have no choice but to become shareholders of the acquiring company, unless of course
company law either grants them the power to block the transaction via special quorum requirements
for business combinations and/or for related party transactions, or protects them via ap-
praisal/withdrawal rights.

Part 3 explains why a subset of the rules applicable to (cross-border) mergers would be suffi-
cient to protect all of the relevant stakeholders of T and A in the event of a compulsory share ex-
change.

3. What a Compulsory Share Exchange Directive Would Look Like

The EU may facilitate one hundred percent cross-border acquisitions by making the compulsory
share exchange an available tool for European companies engaging in cross-border M&A. Due to
the limited objective of this essay, we assume in the following that all rules in the Takeover Bids
and the Cross-Border Merger Directives are necessary and sufficient to protect the interests of the
relevant stakeholders in the given circumstances. n33

[*553] A European directive on compulsory share exchanges would be very simple to devise.
As articulated below, it would be enough to identify the rules among those applicable to
cross-border mergers (and takeover bids) that, given the analogies, should apply to compulsory

share exchanges as well.
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Note, first, that the position of shareholders dissenting from the proposal to make the compul-
sory share exchange offer (in the case of company A) or accept the offer (in the case of company T)
would be no different from that of shareholders dissenting from a merger resolution. n34 The out-
come would be practically the same; the fact that T survives after the transaction as a wholly-owned
subsidiary is of little or no relevance to the cash-flow rights and voting rights of the shareholders
involved. As a matter of fact, even immediately after a merger is complete, nothing prevents man-
agement from separating out T's assets into a wholly-owned subsidiary. It would be costly to do, of
course, and never necessary if the compulsory share exchange tool was available. But, the fact that
management might do so without triggering any kind of EU corporate law protection for minority
shareholders shows that this situation, by assumption, n35 is of no concern to minority shareholders.
n36

Hence, the Cross-Border Merger Directive (and the Merger Directive) n37 rules aimed to pro-
tect shareholders would be - again, [*554] presumptively n38 - necessary and sufficient to protect
shareholders in compulsory share exchanges. More precisely, the disclosure obligations in the
Cross-Border Merger Directive's Articles 5 and 6, because they also serve the purpose of informing
shareholders prior to the meeting, n39 would also apply to compulsory share exchanges. n40 And
the Cross-Border Merger Directive's Articles 7 to 9, on the management report, the independent
expert report, and approval by the general meeting, respectively, would of course apply. n4l

What about creditor interests? Because T would survive as a separate entity following the
transaction's execution, there would be no reason to extend merger creditor protection rules n42 to
compulsory share exchanges. Existing creditors would retain their right to seize T's assets on a pri-

ority basis vis-a-vis A's creditors. The analogy here is with takeover bids. If the relevant directive
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provides for no creditor protection tools in the event of a takeover bid, then there is no reason to
provide for such tools in a compulsory share exchange.

More generally, because executing a compulsory share exchange would not alter third party
claims on T's assets, there would be no need to apply the Cross-Border Merger Directive rules
aimed at making third parties aware of and able to assess the consequences of the merger on the
relevant companies’ assets and [*555] liabilities. Hence, Article 6, on publication of the draft
terms of the merger, and Article 13, on registration, should not be extended to compulsory share
exchanges. n43 And those provisions providing for legality control over the merger (Articles 10 and
11) n44 should only apply if it is held that such control is also undertaken in the interests of share-
holders.

Similarly, there would be no need to extend rules on worker participation rights to such transac-
tions (Article 16). n45 If co-determination rules applied to T before the transaction, they would con-
tinue to apply once the transaction was executed. If they applied to A, but not to T, there would be
no reason to extend them to T because the rationale underlying Article 16 is to protect existing
co-determination rights rather than to increase the number of employees who enjoy them. n46

Under the initial assumption that existing European rules on mergers and acquisitions are nec-
essary to protect stakeholders' interests, however, one may ask whether the (fairly innocuous) la-
bor-related disclosure obligations contained in the Takeover Bids Directive, n47 as partly repro-
duced in the Cross-Border Merger [*556] Directive, n48 will have to be extended to compulsory
share exchanges. This question highlights how arbitrary in their scope such takeover bid provisions
are: if workers need special information rights in the event of a (prospective) change of control, then

they would also need such rights whether or not the target shares are listed on a regulated market.
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However, for political reasons alone, it may be wise to extend the relevant Cross-Border Merger
Directive rules to compulsory share exchanges as well.

Finally, there would be no need to extend the Takeover Bids Directive rules on tender offers to
compulsory share exchanges. Structurally, the latter transactions are equivalent to a merger transac-
tion. The collective action problems arising in the context of tender offers n49 are by definition not
an issue with a compulsory share exchange; shareholders can either collectively reject the transac-
tion or collectively accept it. n50

4. Summing up

This essay makes the case for the introduction, at the EU level, of a new business combination
form to facilitate cross-border acquisitions - what we have called the compulsory share exchange. If
this business combination form was available, transactions aimed to obtain one hundred percent
control over another company, while still preserving it as a separate legal entity, would be facili-
tated, as the transaction costs arising from hold-out behavior would be reduced (we cannot say
eliminated, because there might be cases in which, no differently than with mergers, and depending
on national rules on shareholder meeting quorums, a blocking minority may extract a higher price
by using its veto power over the transaction).

A directive on cross-border compulsory share exchanges could be easily drafted by extending to
such transactions the rules in the Cross-Border Merger Directive that aim to protect shareholders.
[*557] For political reasons alone, it might be expedient to apply the labor-oriented disclosure re-

quirements found in the Takeover Bids Directive to such transactions.

Legal Topics:
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For related research and practice materials, see the following legal topics:
Business & Corporate LawCorporationsFinanceGeneral OverviewMergers & Acquisitions Law-
MergersRights of Dissenting ShareholdersMergers & Acquisitions LawTakeovers & Tender Of-

fersDuties & Liabilities of Shareholders

FOOTNOTES:

nl. Council Directive 90/434, on the Common System of Taxation Applicable to Mergers,
Divisions, Transfers of Assets and Exchanges of Shares Concerning Companies of Different
Member States, 1990 O.J. (L 225) 1 (EC), as later amended and then codified in Council Di-
rective 2009/133, on the Common System of Taxation Applicable to Mergers, Divisions, Par-
tial Divisions, Transfers of Assets and Exchanges of Shares Concerning Companies of Dif-
ferent Member States and to the Transfer of the Registered Office of an SE or SCE between

Member States, 2009 O.J. (L 310) 34 (EC) [hereinafter Merger Tax Directive].

n2. Council Regulation 2157/2001, on the Statute for a European Company (SE), 2001
0.J. (L 294) 1 (EC); Council Directive 2001/86, Supplementing the Statute for a European

Company with Regard to the Involvement of Employees, 2001 O.J. (L 294) 22 (EC).

n3. Council Directive 2005/56, on Cross-Border Mergers of Limited Liability Companies,
2005 O.J. (L 310) 1 (EC) [hereinafter Cross-Border Merger Directive]. In addition, the Euro-

pean Commission and the European Court of Justice decisions on golden shares have lowered
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political obstacles to cross-border mergers. See, e.g., Wolf-Georg Ringe, Company Law and
Free Movement of Capital, 69 Cambridge L.J. 378 (2010). Unfortunately, the same positive
impact cannot be attributed to the Takeover Bids Directive, Council Directive 2004/25, on
Takeover Bids, 2004 O.J. (L 142) 12 (EC) [hereinafter Takeover Bids Directive], which
might have facilitated bids in the version originally proposed by the Commission, but ended
up designing a framework less favorable to bidders than the pre-existing one. See Paul Davies
et al., The Takeover Directive as a Protectionist Tool?, in Company Law and Economic Pro-
tectionism: New Challenges to European Integration 105, passim (UIf Bernitz & Wolf-Georg
Ringe eds., 2010) (showing that, as an outcome of the Takeover Bids Directive, national
takeover laws have become less favorable to takeovers than before); Luca Enriques, European
Takeover Law: The Case for a Neutral Approach, 22 Eur. Bus. L. Rev. 623, 627-31 (2011)
(showing how the Takeover Bids Directive contains a number of provisions hindering take-

overs and much fewer promoting them).

n4. See, e.g., Paul Storm, Scope and Limitations of the Cross-border Merger Directive, in
1 Cross-Border Mergers in Europe 54, 75 (Dirk Van Gerven ed., 2010) (describing the obsta-

cles to executing cross-border mergers pursuant to the Cross-Border Merger Directive).

n5. See, e.g., Mathias M. Siems, The European Directive on Cross-Border Mergers: An
International Model?, 11 Colum. J. Eur. L. 167, 177-78 (2005) (showing that, in the case
where no deal is struck with employee representatives, the applicable rules are favorable to

labor).
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n6. Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions: Action Plan:
European Company Law and Corporate Governance - A Modern Legal Framework for More
Engaged Shareholders and Sustainable Companies, at 12-13, COM (2012) 740 final (Dec. 12,
2012), available at

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0740:FIN:EN:PDF.

n7. For a more in-depth discussion of the mechanics of the compulsory share exchange,

see infra Part 2.

n8. See Takeover Bids Directive, supra note 3, at art. 5 (providing that purchasers of a
block of shares granting control of a listed company have to launch a tender offer for the re-

maining shares at the highest price paid for them).

n9. See William T. Allen et al., Commentaries and Cases on the Law of Business Organi-
zation 468 (4th ed. 2012) ("To acquire a corporation in the full sense of obtaining complete
dominion over its assets, an acquirer must purchase 100 percent of its target's stock, not

merely a control block.").

n10. The acquirer may also aim to appropriate all the increased profits deriving from its
improved management of the acquired entity (whether due to better managerial skills or to
synergies with the acquirer's pre-existing business) to the exclusion of the pre-acquisition

shareholders. This may be possible in jurisdictions allowing the squeeze-out of minorities at a
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price which does not incorporate the efficiency gains from the acquisition. For the U.S. de-
bate on the issue, compare Victor Brudney & Marvin A. Chirelstein, Fair Shares in Corporate
Mergers and Takeovers, 88 Harv. L. Rev. 297, 322-40 (1974) (advocating equal distribution
of synergy gains between acquirer and minority shareholders of the acquired corporation)
with Frank H. Easterbrook & Daniel R. Fischel, Corporate Control Transactions, 91 Yale L.J.
698, 729 (1982) (providing an efficiency rationale for a rule allowing the acquirer to appro-
priate all gains from the acquisition by squeezing out minorities at the pre-acquisition share
price). The compulsory share exchange proposed here may allow the acquirer to attain such
an objective, but this will depend on whether the valuation of the target's shares for the pur-
poses of the exchange ratio incorporates the post-acquisition value of the combined entity. On
this issue, EU corporate law is silent. In fact, Council Directive 2011/35, Concerning Mergers
of Public Limited Liability Companies, 2011 O.J. (L 110) 1 (EU) [hereinafter the Merger Di-
rective] only states that the exchange ratio must be "fair and reasonable,” but does not specify
what that implies in respect of synergy gains. Id. at art. 10(2). The Cross-Border Merger Di-
rective also refers to Article 10(2) of the Merger Directive. See Cross-Border Merger Direc-
tive, supra note 3, at art. 8(3) (citing Article 10(2) of the Merger Directive as the guideline for
requirements of independent expert reports for shareholders). To be clear, the Cross-Border
Merger Directive refers to the Merger Directive's predecessor, the Third Council Directive
78/855, Based on Article 54(3)(g) of the Treaty Concerning Mergers of Public Limited Li-

ability Companies, 1978 O.J. (L 295) 36 (EC).
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nll. See, e.g., Harm van den Broek, Cross-Border Mergers within the EU: Proposals to
Remove the Remaining Tax Obstacles 325 (2012) ("In other words, the Merger [Tax] Direc-

tive fails to neutralize all relevant tax burdens for cross-border mergers.").

n12. See Allen et al., supra note 9, at 471 (discussing the mechanics of a triangular
merger, which allows an acquirer to limit its exposure to the target's liabilities "by merging

the target into a wholly owned subsidiary of the acquirer™).

n13. For instance, under German law, following a merger between two insurance compa-
nies, policyholders of the merged entity have to be notified of the merger by the merging
company. See Versicherungsaufsichtsgesetz [VAG] [Insurance Supervision Act], Dec. 5,
1901, RGBI at 139, repromulgated Dec. 17, 1992, BGBI. | at 2, last amended by § 6(13), of

Act of Aug. 28, 2013, BGBI. | at 3395, §814(7) & 14a (Ger.).

nl4. For instance, the participation rights of workers in the acquiring company may suffer
dilution once they have to be exercised together with the acquired company's workers, who
may be less unionized and/or represented by less confrontational unions. See Michael Stollt
& Norbert Kluge, The Potential of Employee Involvement in the SE to Foster the Europeani-

zation of Labour Relations, 17 Transfer: Eur. Rev. of Lab. & Res. 181, 184 (2011).

n15. For example, a financial institution may prefer to conduct business in the target's ju-

risdiction via a branch rather than via a subsidiary.
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nl16. This is assuming that the majority did not enter into any side deals with the acquiring

company. But that's another story.

nl7. See supra notes 11-13 and accompanying text (explaining why a merger transaction
may not be a practicable solution for an acquirer aiming at one-hundred percent of the target's

shares).

n18. For a more precise analysis of the thresholds in Article 15 of the Takeover Bids Di-
rective, see Marco Ventoruzzo, Freeze-Outs: Transcontinental Analysis and Reform Propos-

als, 50 Va. J. Int'l L. 841, 888-89 (2010).

n19. A study covering twenty-one member states and all major EU jurisdictions reports
that the threshold is ninety percent in thirteen countries (including the United Kingdom,
Spain, Poland, and Sweden) and ninety-five percent in seven (including Germany, France, It-
aly, and the Netherlands), with Romania having a dual threshold based on both voting rights
(ninety-five percent) and share capital (ninety percent). See Christophe Clerc et al., A Legal
and Economic Assessment of European Takeover Regulation 90 (2012). Note that Article 15
of the Takeover Bids Directive prevents member states from setting a threshold lower than

ninety percent. See Takeover Bids Directive, supra note 3, at art. 15.

n20. See Takeover Bids Directive, supra note 3, at art. 5(4) (requiring bidders to extend to

all offerees any price higher than the bid price paid during the offer).
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n21. See Del. Code Ann. tit. 8, 8 251(b), (c) (1974) (providing mechanics of corporate
mergers under Delaware law). To be sure, following a cash-out merger, the target company
would not survive as a separate entity; it would either be merged into another entity or the
other entity would have to merge into it. Often, a wholly owned subsidiary is created for the
purpose of executing a so-called triangular merger so as not to expose the acquirer to the li-
abilities of the target. See Allen et al., supra note 9, at 471 ("Maintenance of the liability
shield is the premise for the triangular merger form.™). A separate entity is also retained if the
"share exchange" transaction form under the Revised Model Business Corporation Act is
used. See Rev. Model Bus. Corp. Act § 11.02 (1983) (defining the share exchange as a trans-
action with the same features as the compulsory share exchange proposed here); id. at ch. 11
(regulating share exchanges the same way as mergers). On the other side of the Atlantic, a
more complex alternative, which would only be available for companies incorporated in some
European jurisdictions (basically, the United Kingdom and the Netherlands), is the
"dual-listed structure,” of which Unilever and Reed Elsevier are examples. See Paul L. Davies
& Sarah Worthington, Gower and Davies' Principles of Modern Company Law 1123 (9th ed.
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n23. Pressure to tender is the collective action problem that target shareholders face in the
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their shares. See, e.g., Lucian Arye Bebchuk, The Pressure to Tender: An Analysis and a
Proposed Remedy, 12 Del. J. Corp. L. 911, 911 (1987) ("In the face of a takeover bid, share-
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n28. See Jennifer Payne, Cross-Border Schemes of Arrangement and Forum Shopping 5
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